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HOW THIS REPORT IS ORGANIZED

This Performance and Accountability Report (PAR) consists of the following sections:

SECTION 01 The Management’s Discussion and Analysis (MD&A) Section provides an overview of the
National Labor Relations Board’s (NLRB, the Agency) mission, organization, mission-
related goals, performance and financial systems highlights as well as the Agency’s
operational and casehandling highlights for Fiscal Year (FY) 2020. The MD&A also
contains an analysis of financial statements and a discussion of compliance with legal
and regulatory requirements, such as the Federal Managers' Financial Integrity Act (FMFIA).

SECTION @2  The Performance Section compares the NLRB'’s performance to its strategic goals
as set forth in its FY 2019 to FY 2022 Strategic Plan. The Strategic Plan includes
two mission-related goals and two support goals to help achieve the Agency’s
mission and vision. The performance measures associated with the mission-related
goals are outcome-based. The Agency has several outcome-based performance
measures for the support goals combined with those that are management strategy

driven to ensure alignment with the mission and needs of stakeholders.

SECTION @3  The Financial Section is composed of the NLRB’s financial statements, related

footnotes, and the Independent Auditors’ report.

SECTION O4  Other Information provides the Top Management and Performance Challenges
identified by the Inspector General in the current FY, and the NLRB’s summary of audit
and management assurances, which details the Agency’s review of compliance with
the Payment Integrity Information Act of 2019. For an update on the Board’s progress in
addressing management and performance challenges from FY 2020 please see

https://www.nlrb.gov/reports/inspector-general-reports/oig-semiannual-reports.

SECTION OB  Appendices: Appendix A: Acronyms cited throughout this report
Appendix B: Glossary of terms cited throughout this report
Appendix C: Historical performance data

Appendix D: Complete strategic goal structure
An electronic version of the NLRB FY 2020 PAR is available on the NLRB’s website at www.nlrb.gov.

The NLRB’s Strategic Plan is also available at this website along with graphs and data which reflect the NLRB’s
work.
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MESSAGE FROM THE CHAIRMAN

As Chairman of the National Labor Relations Board (NLRB), | am
pleased to submit the Performance and Accountability Report for
Fiscal Year (FY) 2020. This annual report provides insight into the
finances and activities of the NLRB, an independent federal agency
established in 1935, which serves the interests of employees,
employers, and unions. Contained in this report are the NLRB’s
audited financial statements and performance information related
to the goals set forth in the Agency’s Strategic Plan.

FY 2020 was challenging because of the COVID-19 pandemic. The
NLRB was forced to convert nearly all employees to telework in
mid-March, and the Agency then converted all mission-related

activities to a virtual environment. Although the Agency had limited
videoconferencing capacity prior to the onset of the pandemic,

we quickly acquired this capacity, and adapted interactions with stakeholders and the public to this new
medium, including conducting videoconference hearings in unfair labor practice (ULP) and representation
(R) cases. With the exception of a two-week suspension of representation elections in March, we continued
to process representation petitions and conduct elections throughout the course of the year.

Despite these significant challenges, the Board remained focused on carrying out our important work.
The Board continued its efforts to more-efficiently and expeditiously process cases, issuing 374 decisions
in contested cases against its target of 300. Focusing the FY on our oldest cases, the Board reduced the
median age of pending cases from 157 days at the end of FY 2019 to 85 days at the end of FY 2020, a 46
percent reduction in the median age of cases pending before the Board. This is quite an accomplishment
following impressive results from the prior FY, in which we reduced the median age of pending cases from
233 days to 157 days, a nearly 33 percent reduction. The Board also continued its ambitious rulemaking
agenda, which included issuing a final rule addressing the joint employer standard, two final rules
adopting amendments to the representation election regulations, a proposed rule related to voter lists
and military ballots and a proposed student assistant rule.

As Chairman, | certify that the NLRB’s internal controls and financial systems meet and conform to the
requirements of the Federal Managers’ Financial Integrity Act, and | have made every effort to verify the
accuracy and completeness of the financial and performance data presented in this report. A more
detailed discussion of the Agency’s internal controls can be found starting on page 48 of this report.

&

John F.Ring
Chairman
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MESSAGE FROM
THE GENERAL COUNSEL

Introduction

It is my continued privilege to serve as the General Counsel (GC)

of the National Labor Relations Board. As | enter my fourth year

in this position, | am pleased to report on the Agency’s many
accomplishments during FY 2020 in pursuing and effectuating the
Agency’s mission of protecting the rights of employees to choose
whether or not to bargain collectively with their employers and to
engage in concerted activities in aid of these rights; of establishing
reasonable collective bargaining rules for employers and unions; and
of resolving labor disputes.

As General Counsel, | have a dual role in prosecuting cases under the

National Labor Relations Act, (NLRA, the Act) in legal proceedings
at the administrative, Board, and the federal district, appellate

and Supreme Court levels as well as overseeing the operations of
approximately 90 percent of the Agency. The General Counsel is responsible for prosecuting unfair labor
practice (ULP) charges brought before the Agency, the processing of representation petitions filed with
our Regional Offices, for enforcing the Board’s orders, and for supervising the operations of our Regional
and satellite offices throughout the nation as well as our staff at Headquarters who are responsible

for case-handling, operational, administrative, financial, security, facilities, technology and personnel
functions. It has been my goal, while ensuring the maintenance of quality casehandling, to improve the
efficiency and effectiveness of the Agency’s operations at all levels and the management of our resources
in order to better serve the public.

The prompt resolution of labor disputes is an essential purpose of the Act and a key part of the Agency’s
mission. Expeditious case processing by the Agency is necessary to achieve the early resolution of
labor disputes. Over the years, the Agency’s case processing times have increased causing the delayed
resolutions of disputes. One of my major objectives as the GC continues to be to reverse this trend

and to ensure the processing of cases in a timely manner and to improve our service to the public while
maintaining the quality of our investigations and prosecutions.

To that end, at the beginning of FY 2019, the Agency issued a Strategic Plan for FY 2019 through FY 2022
in which | established case processing objectives for the investigation, settlement or prosecution of
ULP charges in our Regional Offices. The goal was, using FY 2018 case processing times as a baseline, to

reduce average case processing time by 5 percent each year over four years, for a total reduction in case
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processing time at the end of the fourth year of 20 percent. For FY 2020, the target was therefore a 10
percent reduction in case processing times. | am pleased to report that in year two of the Strategic Plan,
the Regional Offices continue to far exceed expectations and have reduced the average case processing
time from filing to disposition by 18 percent since FY 2018. The Regions overall reduced the time from
filing to disposition from an average of 90.0 days in FY 2018 to an average of 73.8 days in FY 2020 and
reduced the time from informal settlement to final disposition of an ULP case from 172.6 to 136.3 average

days, a decrease of 21 percent.

The Regional Office settlement rate was 96 percent this past FY, resolving over 4,666 cases prior to
issuing complaint and over 570 cases post-complaint. Additionally, compliance was achieved in over 179
cases in which Board orders issued.

Like the Regional Offices, Headquarters divisions also delivered impressive results in FY 2020. For
example, the Division of Advice which provides guidance to the Agency’s Regional Offices on significant
legal and policy issues that arise in ULP cases and coordinates the litigation of injunction proceedings

in federal court, closed 233 more cases in FY 2020 in its Regional Advice Branch than in FY 2019, a 75
percent increase in the number of cases processed. Despite this significant increase in cases, the average
age of closed cases for the Regional Advice Branch increased only 8 percent from FY 2019 (from an
average of 51 days to an average of 55 days). The average age of closed cases for the Injunction Litigation
Branch for FY 2020 was 7.6 days, a 16 percent reduction from FY 2019.

In FY 2020 the Office of Appeals which reviews appeals by employers, unions, and individuals who believe
their ULP charges have been wrongly dismissed by a Regional Office, processed 1,224 appeals, reducing
the office’s backlog by 60 percent. Appeals staff also reduced the average processing time of sustained
appeals by 25 percent.

The Freedom of Information Act (FOIA) Branch which processes all FOIA requests made to the Agency
reported that in FY 2020 it responded within 20 working days to 82 percent of FOIA requests and 100
percent of FOIA appeals. FOIA backlogs were reduced from 35 requests at the end of FY 2019 to 3
requests at the end of FY 2020, which is a decrease of 91 percent.

In addition to continuing to improve case processing and our service to the public, | have also continued
to focus on the substantive legal issues to present to the Board to ensure the fair treatment of
employees by their employers and unions. Faced with COVID-19 in FY 2020 our focus has necessarily also
included learning to operate safely and effectively in the unique and varied circumstances presented by
a pandemic. Throughout FY 2020, including the last six months of a fiscal year fraught with pandemic
challenges, | am pleased to say we continued to strive to ensure that our decision making is fair to

the interests of all parties coming before the Agency and that employees’ rights and free choice are
considered and protected.

As | reflect on the third year that | have served as General Counsel, | am pleased to present this report
because of the Agency’s outstanding achievements in processing improvements, case accomplishments
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and increased efficiency of operations. These accomplishments are all the more impressive as we
achieved them while working through the unprecedented challenge of a pandemic. This doesn’t surprise
me though. The dedication of the Agency’s employees has shown me time and time again that no
matter the obstacle, our employees will get the important work of this Agency done and done well. The
collaborative and dedicated efforts of the Agency’s employees at all levels and in all offices enabled our
successes and our continued increased level of service to the public. These efforts continue to achieve
the goals we established to ensure the effective and efficient pursuit of the mission of this Agency, the
continued health of the Agency’s operations, and the accomplishment of the substantive goals of the

Agency to resolve labor disputes and protect employee free choice.

Operations Improvements

As part of my goal to improve Agency operations, during FY 2020, my Office, with the assistance of the
Division of Operations-Management and the Office of the Chief Information Officer (OCIO), instituted
processes and procedures involving greater utilization of our technological capabilities to provide
improved, more accurate and more secure communications with stakeholders. These included the
issuance of GC memoranda concerning electronic filing of documents and electronic communications
from the Agency to the public. For instance, GC 20-01 Electronic Filing of Documents was issued to
comply with the Board’s procedural amendments to Part 102 of its Rules and Regulations which include
a provision governing electronic filing of documents before the Board. We made a determination that
Section 102.5 (c) of the Rules and Regulations mandates the use of an E-filing system for the submission
of affidavits, correspondence, position statements, documentary or other evidence in connection with
ULP or representation (R) cases processed in Regional Offices. We also reasoned that electronic filing
provides a streamlined procedure by which documents received by the Agency will be placed and stored
in the appropriate files automatically. This helps to ensure both the integrity and accuracy of Regional
Office case files and reduces the time and effort expended by Regional Office employees in scanning or

otherwise ensuring that documents are properly placed in the appropriate case file.

In addition, | issued GC 20-03 Guidance on Electronic Issuance of Deferral, Dismissal, Withdrawal and
Appeals Letters to establish a process for issuance of all deferral, dismissal, withdrawal and appeals
letters electronically to parties who have provided their e-mail addresses. Parties are e-mailed a link to
the electronically issued document(s) which constitutes formal service or delivery of the electronically
issued documents. E-issuance has provided significant cost savings and efficiency to the Agency. Based
on the success of E-issuance of the documents set forth in GC 20-03, in GC 20-05 Guidance Electronic
Issuance of Complaints and Compliance Specification, we expanded E-issuance to include complaints
and compliance specifications (including accompanying notices of hearing, and amendments to either
complaints or compliance specifications) to parties who have provided their email addresses.

In addition, we encouraged our directors and managers to share their thoughts and ideas on process
improvement with each other and the Division of Operations-Management and some of these process
improvement and resource sharing suggestions were implemented. My Office supports and has
approved recommendations concerning the sharing or centralization of certain work functions, where it
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makes sense. Forinstance, during FY 2020, the Division of Operations-Management extended its pilot
field Language Specialist Program into a regular program.

Casehandling

In FY 2020, | continued to focus on employee protections, such as the preservation of employee free
choice in representation matters, the fair and equitable treatment of employees by their employers and
unions, employees’ right to privacy and the many perplexing issues presented by COVID-19. A number of
cases | previously briefed to the Board also issued this Fiscal Year and | am pleased to note several of my
suggestions were adopted by the Board. This FY also brought forward substantial successes in our 10(j)-
injunction program as well as notable settlements.

My Office issued memoranda to provide guidance to the public concerning recent Board rule changes
involving election procedures and policies on blocking charges, the voluntary recognition bar and
construction industry union recognition matters. In GC 20-07, Guidance Memorandum on Representation
Case Procedures Changes, | explained the Board’s 2019 modifications to its Rules and Regulations
governing the processing of representation cases. In the Memo | discussed the most significant changes
such as pre-election hearings will generally be scheduled 14 business days (rather than in 8 calendar
days under the 2014 rules) from the notice of hearing and provided guidance to the Regions and all
stakeholders concerning their application to representation case handling.

| also issued GC 20-11, Guidance Memorandum on Representation Case Procedure Changes Regarding
Blocking Charge Policy, Voluntary Recognition Bar, and Section 9(a) Recognition in the Construction
Industry which addressed the Board’s changes to its blocking charge policy (elections no longer
blocked by pending ULP charges, but the ballots are either counted or impounded, depending on the
nature of the charge, until the charges are resolved) voluntary recognitions and contract bar (return to
Dana Corp. 351 NLRB 434 (2007)) and proof of majority based recognition in the construction industry
(overruling Staunton Fuel, 335 NLRB 717 (2001)). Concerning the changes to the blocking charge
procedure, as the Board noted in its final rule, agreeing with a comment |, as well as others, made in
their comments to the Board on this issue, “an adverse impact may occur to employees when they are
forced to wait indefinitely to vote in a representation election.” | believe the Board’s new approach,
providing that a blocking-charge request will no longer delay the conduct of an election best satisfies
the goal of protecting employee free choice. The Board also agreed with a number of my proposed
changes to the notice language to be used in voluntary recognition cases. Specifically, | suggested
adding to a notice to employees notifying them that their employer has voluntarily recognized a union,
information regarding how a contract bar operates during and after the window period, notification

to employees that they may file a petition within the window period even if the employer and union
have already reached a collective bargaining agreement, and notification that if they do not challenge
the union’s status by filing a petition and the parties subsequently reach a collective-bargaining
agreement, an election cannot be held for the duration of the collective bargaining agreement up to 3
years. Finally, | suggested the notice include language which gives employees a balanced description

of employee rights and an affirmation of the Board’s neutrality. | am pleased to say the American
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Federation of Labor and Congress of Industrial Organizations (AFL-CIO) also agreed with many of my
notice language recommendations which, along with additional notice language suggestions by the
AFL-CIO, were adopted by the Board in the final rule. | was also pleased that the Board determined to
add electronic distribution of the notice to employees where the employer customarily communicates
with its employees electronically which, in part, was based on my suggestion that a second method

of distribution of the notice should be used by the employer. |issued GC 20-11 to provide guidance

to all stakeholders concerning these important changes designed to effectuate the Agency’s goal of

protecting employees’ statutory right of free choice on questions concerning representation.

It is not possible to discuss FY 2020 without discussing the COVID-19 pandemic. During FY 2020 we
issued numerous memoranda related to COVID-19 including GC 20-04, Case Summaries Pertaining to

the Duty to Bargain in Emergency Situations and GC 20-14 Summaries of Advice Merit Determinations
Related to Coronavirus Disease 2019. GC 20-04, issued very early in the pandemic on March 27,2020, was
prompted by many questions regarding the rights and obligations of employers and labor organizations
in light of responsive measures taken to contain the virus. The memorandum sets forth case summaries
in which the Board considered the duty to bargain during emergencies. These cases included situations
involving public as well as emergencies unique to an employer. My hope was to provide useful

information to those considering such issues dealing with the unprecedented challenges of COVID-19.

In GC 20-14, issued six months later on September 18,2020, | discussed a number of cases directly
related to COVID-19 in which, through the Division of Advice, | found merit to the charge or otherwise
involved critical positions Regional Offices were directed to take. Because these cases are or were in
active litigation, we did not provide specific identifying information. In fact, it is considered unusual

to share such case information publicly at that particular stage in the casehandling process, but | felt

it was important to do so in the unique circumstances of the pandemic. In the memorandum, nine
cases are discussed on topics of protected concerted activity, Weingarten rights, discriminatory layoffs,

discriminatory recall, bargaining and refusal to provide information.

Less substantive but no less important, we also issued three memoranda with practical guidance and
suggestions for the Agency’s operations during the pandemic. These memoranda include GC 20-06,
Temporary Change in Board’s Standard Notice Posting Remedy, GC 20-10, Suggested Manual Election
Protocols (during the COVID-19 pandemic), and GC 20-12, Remote Unfair Labor Practice Hearings During
COVID-19 pandemic.

| have continued to rely on Section 10(j) as an important tool for effective enforcement of the Act and
will continue to do so throughout my term as GC, believing that, in certain cases, temporary injunctive
relief under Section 10(j) provides the only means of ensuring the protection of employees’ Section

7 rights and the Board’s remedial processes. During FY 2020, my Office received from its Injunction
Litigation Branch, which falls under the Division of Advice, recommendations for nine cases to be sent
to the Board for 10(j) authorization. My Office sent nine cases to the Board for 10(j) authorization,

receiving authorization to proceed, at least in part, in eight of them (one case was withdrawn prior to
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Board action due to settlement). Our success rate was 100 percent, which included three wins in district
court and four settlements (one case remains pending in district court). A notable settlement occurred
after 10(j) proceedings were authorized in a case from our Region 32, Oakland, CA office. Nevada Gold
Mines LLC d/b/a Nevada Gold Mines (NGM) entered into a settlement agreement after authorization

to seek injunctive relief against NGM was authorized by the Board. In the settlement agreement, NGM
agreed to recognize and bargain with the International Union of Operating Engineers, Local No. 3, which
had represented the unit of approximately 1,350 production and maintenance employees at the mines
for over 50 years, apply the parties’ extant collective-bargaining agreement, and rescind the unilateral
changes it had made to several critical terms and conditions of employment, including pensions. In
another notable case, our Buffalo, NY office, Region 3, secured a 10(j) injunction in U.S. district court
against NCRNC, LLC d/b/a Northeast Center for Rehabilitation and Brain Injury. This case involved
NCRNC'’s discharge of two union activists during an organizing campaign. The district court, recognizing
the serious irreparable harm that will occur to the employees’ statutory rights absent immediate relief,
ordered NCRNC to reinstate the two employees and cease its illegal conduct pending issuance of the

Board’s final order.

Significant Settlements

This past fiscal year generated significant settlements. For example, Cable News Network (CNN) agreed
to pay $76 million in backpay, the largest monetary remedy in the history of the NLRB. The backpay
amount, which will benefit over 300 individuals, is larger than what the Agency collects on average in
a typical year. In the past four Fiscal Years, the annual amounts in backpay, fees and dues collected
has ranged from $53 million to $73 million. The dispute originated in 2003 when CNN terminated a
contract with Team Video Services (TVS), a company that had been providing CNN video services in
Washington, D.C., and New York City. After terminating the contract, CNN hired new employees to
perform the same work without recognizing or bargaining with the two unions that had represented
the TVS employees. CNN sought to operate as a nonunion workplace and conveyed to the workers
that their prior employment with TVS and union affiliation disqualified them from employment. After
a lengthy hearing in 2008, an administrative law judge (ALJ) found that CNN’s actions violated the
Act and that CNN was a successor to, and joint employer with, TVS. In 2014, the Board agreed and
ordered CNN to bargain with the unions and provide backpay. Later, in 2017, a panel of the D.C. Circuit
Court of Appeals, including Chief Judge Merrick Garland and then Judge Brett Kavanaugh, adopted
the majority of the Board’s findings, and enforced the Board’s order that CNN cease and desist from
refusing to recognize and bargain with the unions. However, the court remanded the Board’s joint
employer finding for further clarification, along with the issue of backpay for further consideration by
the Board. Following remand, the parties tried to resolve their dispute with the assistance of Agency
staff. Numerous Agency staff, including personnel in the Division of Operations-Management, Region
5, the Office of the General Counsel, and the Office of the Executive Secretary worked diligently

with all concerned to reach this settlement. Over $55 million has been distributed thus far with

additional disbursements currently in process. This settlement demonstrates the Agency’s continued
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commitment to enforcing the law and ensuring employees who were treated unfairly obtain the

monetary relief ordered by the Board.

Administration

In FY 2020 we reaped the benefit of previous significant, overdue spending on our information
technology to upgrade and in some cases replace some of our major internal systems that had been

long neglected. But for those investments, | am doubtful the Agency would have functioned as well as

it has, with the entire Agency working remotely through the pandemic. During the pandemic the Agency
has fully utilized Skype, Zoom and email communication. In Headquarters and in the field, the staff

of the GC continues to be well connected across such data, voice, video and wireless communication.
Through Next Generation Case Management System (NxGen), as well as continued implementation of
other web-based systems for employee real-time communication, performance evaluation, timekeeping,
scheduling, awards, and related human capital functions, the Agency has reached high levels of efficiency
in case processing and managing its administrative responsibilities. | am gratified with the success of our
technological tools in FY 2020, particularly as relates to their performance during the pandemic.

Despite the challenges brought with the pandemic we also continued in our commitment to improve

our internal training. In the last Fiscal Year, we provided various Agency-wide trainings as well as a virtual
conference for our Regional Directors. We also held Zoom video litigation training for our field attorneys
and similar video representation hearing training for employees who will serve as hearing officers.

Finally, we also held virtual information and training sessions for the public concerning changes to the
representation case rules. We continue to be committed to providing Agency employees with the training
and tools they need to perform their job more effectively and to providing the public with the information

it needs.

Financial Matters

The Office of Chief Financial Officer (OCFO) effectively oversaw the expenditure of 99.83 percent of the
Agency’s FY 2020 funds. The Agency’s total unobligated balance was approximately $470,000, which
includes $400,000 in planned unallocated funds, which is intended to be held in reserve for any potential

upward contract adjustments attributable to FY 2020 costs.

Interagency Cooperation and Outreach.

My Office has been involved in outreach activities with the Equal Employment Opportunity Commission
(EEOC) and we continue our important intergovernmental relationships with components of the
Department of Labor (DOL), Department of Homeland Security (DHS), the Small Business Administration
(SBA) and a variety of other government and private organizations concerned with labor law matters. In
addition, through our dedicated Headquarters and Field Office personnel, we regularly conduct educational
outreach efforts designed to inform employees, unions, small business and other Agency stakeholders

of the rights and obligations deriving from our Act, and where and how they may file charges or petitions

seeking to invoke the assistance of our Agency. Through our continued enhancement of electronic
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capabilities, the Agency has made its services and resources available around the clock, so that employees
and others may access information and case processing functions when most convenient to them.

Conclusion

In closing the third fiscal year in which I've served as GC of the NLRB, | continue to be proud of the hard
work of our dedicated staff and am exceedingly pleased with the excellent and, indeed, outstanding
results our employees have achieved in meeting the strategic goals of the Agency. We have made great
strides to position the Agency for continued health and success in the coming years. | look forward to
continue building on the Agency’s legacy of quality performance its mission to resolve labor and protect,
provide equitable rules for collective bargaining and protect employee choice in the workplace. | look

forward to reporting on our future initiatives and achievements in these areas.

Peter B. Robb
General Counsel
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FY 2020 YEAR IN REVIEW

Agency Operations

BOARD’S CONTINUED EFFORTS TO EXPEDITE CASE PROCESSING

Throughout FY 2020, the Board continued its focus on the more timely and efficient issuance of decisions
in pending cases. This has been a commitment of the Board in recognition that long delays in the
issuance of Board decisions undermines the purposes of the Act and mission of the Agency. As a result
of these efforts, in FY 2020, the Board issued 374 decisions in contested cases, which was a significant
increase from the 303 decisions issued in contested cases during FY 2019. To further improve upon the
Board’s case-processing efforts, on February 19, 2020, the Chairman issued a memorandum announcing
the Board’s intent to focus on the issuance of decisions in its oldest pending cases, defined as cases that,
if not issued by the end of FY 2020, would have been pending before the Board for more than 18 months
for C cases and more than 12 months for R cases. On that basis, 73 cases were identified as “oldest
cases.” The issuance of decisions in these oldest cases was tracked by the Executive Secretary’s Office,
and updates regarding progress toward this goal was reported regularly to the Board offices. As of the
end of FY 2020, the Board issued decisions in 71 of the oldest cases and nearly completed all 73 cases. As
a result of this effort, the median age of cases pending before the Board was reduced from 157 days at
the end of FY 2019 to 85 days at the end of FY 2020, a 46 percent reduction in the median age of pending
cases. In addition, these efforts significantly reduced the number of cases pending before the Board to
its lowest level in over 40 years, with 124 cases pending at the end of FY 2020 compared to 227 pending
before the Board at the end of FY 2019, reflecting a 45 percent reduction in the number of pending cases.

BOARD RULEMAKING

The Board continued its ambitious rulemaking agenda. Below are the Board’s FY 2020 rulemaking initiatives:

Joint Employer Standard

The Board issued a Notice of Proposed Rulemaking (NPRM) regarding the standard for determining joint
employer status in September 2018. The Board received nearly 29,000 comments in response to this
NPRM. The significant number of comments reflected the public’s strong interest in the Board providing
greater clarity in this important area of the law. The Board reviewed the comments received and issued
its Final Rule on this topic on February 26,2020. The Final Rule went into effect on April 27,2020.

Election Protection

On August 12,2019, the Board issued an NPRM proposing three amendments to the representation
election regulations to better protect employees’ statutory right of free choice on questions concerning
representation. The amendments remove unnecessary barriers to the fair and expeditious resolution

of such questions through the preferred means of a Board-conducted secret-ballot election under the
NLRA. The NPRM proposed revisions to three of the Board’s discretionary bars to the timely processing of
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a validly supported election petition: the blocking charge policy; the immediate imposition of a voluntary
recognition bar; and the contract bar created by the establishment of a Section 9(a) relationship in the

construction industry based solely on contract recognition language.

The comment period for the NPRM closed on October 11,2019. The Board reviewed the comments
received and issued its Final Rule on April 1,2020. The Final Rule, which was effective on July 31,2020,
included changes from the NPRM to address issues raised in the public comments.

Student Assistants

On September 23,2019, the Board published a NPRM proposing to exclude from coverage under Section
2(3) of the NLRA students who perform services for financial compensation in connection with their
studies at private colleges and universities. The basis for this proposed rule is the Board’s current
position, subject to public comment, that the relationship undergraduate and graduate students have
with their school is predominately educational, rather than economic. The Board received over 13,000

comments in response to this NPRM. The comment period closed on February 28,2020.

Representation Election Rules

On December 18, 2019, the Board issued a Final Rule revising the representation election regulations
located at 29 CFR part 102, with a specific focus on amendments to the Board’s representation case
procedures adopted by the Board’s final rule that was published on December 15,2014. On May 31,2020,
the Board implemented most of the rule changes established by the Final Rule, with the exception of five

provisions, which are under review per a subsequently issued U.S. District Court order.

Voter List and Military Ballots Notice of Proposed Rulemaking

On July 28,2020, the Board published a NPRM proposing two amendments to its current rules and
regulations governing the conduct of elections held under the NLRA.

The first proposed amendment would amend the Board’s Rules and Regulations to eliminate the
requirement that employers provide available personal email addresses and home and personal cellular
telephone numbers of all eligible voters to the Regional Director and other parties during an election
campaign. The Board believes, subject to comments, that elimination of this requirement will advance

important employee privacy interests that the current rules do not sufficiently protect.

The second proposed amendment would provide for absentee ballots for employees who are on military
leave. The Board believes, subject to comments, that it should seek to accommodate voters serving

the United States in the Armed Forces in light of congressional policies facilitating their participation

in federal elections and protecting their employment rights. The Board further believes, subject to
comments, that a procedure for providing such voters with absentee ballots can be instituted without
impeding the expeditious resolution of representation elections. The public comment period for this
NPRM closed on October 13,2020.
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Additional Rulemaking Considered

As announced in its Spring 2020 Unified Agenda of Regulatory and Deregulatory Actions, the Board is also
considering further revisions to its current representation-case procedures and potential rulemaking to
address standards for access to an employer’s private property.

Technology Advances

In FY 2020, the OCIO made significant strides in advancing technologies in the areas of migration

and redevelopment of legacy applications to cloud technologies. OCIO modernized the Judicial Case
Management System (JCMS), implemented NxGen Case Management applications process enhancements,
and decommissioned the on-premises datacenter. To support the mandatory and extended telework
during the COVID-19 Pandemic, OCIO made security and Information Technology (IT) Infrastructure
enhancements, and dramatically increased Federal Information Security Management Act (FISMA)/ National
Institute of Standards and Technology (NIST) security related operational efficiencies.

The OCIO established a comprehensive roadmap to achieve the Office of Management and Budget (OMB)
Memorandum M-16-19 initiatives for data center optimization. The OCIO established guidelines, metrics
and milestones in the following areas:

+ Organization and Communications

+ Streamlining the Environment

+ Enterprise Data Center Discovery

+ Agency Data Center Optimization Plan Formulation
+ Detailed Discovery

+ Application and Server Migration

+ System Decommissioning

- Data Center Closures

In the months from October 2019 thru July 2020, the OCIO team successfully executed on the planned
migration to Microsoft Azure Cloud. OCIO completed 100 percent cloud adoption and the shutdown of
on-premises data centers.

Major milestones in FY 2020:

1. Deployed the new JCMS system. The system was fully developed using cloud technologies and
services, replacing the legacy system.

2. Refreshed NxGen product suite technology stacks, upgrading Siebel to IP20, enterprise reporting
system to OBIEE 12¢, and completed multiple User Interface (Ul) upgrades for better user experience.
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Implemented My Case Folder, a dedicated application which allows Agency users to easily access
files associated with cases, add documents to a folder and share the folder with other NxGen users,

enabling better collaboration.

Continued enhancement of search functionality in NxGen and the NLRB public facing website
(www.nlrb.gov) to improve legal research - enhancing the search capabilities of NLRB customers and
stakeholders.

Developed a user management process and secure SharePoint site to support online ALJ Hearings
which allow parties on a case to share evidentiary information.

Redesigned the Agency public website and upgraded the Drupal content management system and
associated mobile application using the United States Web Design System standard for accessible,
mobile-friendly government websites. The website redesign also included improved search capability
and metadata tagging.

Developed and launched a new mobile application, from the ground up, duplicating the new features
of the redesigned public website.

Implemented SharePoint Process Automation - Forms Library Modernization to eliminate the manual
approval process of forms used by Agency employees.

Redesigned the Agency Ethics office SharePoint site enabling Agency employees to access Ethics
information effectively and enabling the Ethics Office to publish information to Agency employees in a

timely manner.

10. Continued to modernize the Agency’s Enterprise Data Warehouse to cost-effectively store and

1.

12.

13.

process data, reduce resource-heavy transformations, and support the new JCMS reporting system.

Developed a Production Statistics dashboard to list cases where a decision was issued and settled,
with an automated delivery mechanism of quarterly and annual individual reports to Agency ALIJs.
The dashboard enabled judges to identify case workloads and resolve processing errors, if any, in a

timely manner.

Increased IT Security Baseline Compliance by 60 percent. Developed an IT Information Assurance
Security compliance program within the OCIO. Program sponsors and subject matter experts
improved and implemented hardened baselines, increased monitoring, and automated remediation
procedures across IT Infrastructure resources. The program resulted in the utilization of cross-
functional security solutions and established the groundwork for the implementation of a zero-trust IT

security posture.

Implemented an Agency Emergency Notification System working with the Security Branch which

enables targeted geographical notifications based on a variety of emergencies and/or disasters.
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PUBLIC INFORMATION PROGRAM

The Agency’s Public Information Program is one of the critical services provided to the American Public,
including employers, unions, and employees. Under this program, in addition to the services provided by
the Office of Congressional and Public Affairs (OCPA) in Headquarters, Board agents in the field offices
provide information directly to individuals or entities that contact the Agency seeking assistance. In

FY 2020, the Agency’s Regional Offices received 38,819 public inquiries regarding workplace issues. In
responding to these inquiries, Board agents spend a considerable amount of time explaining the rights
and responsibilities under the Act, accepting charges, or referring parties to other federal or state
agencies. 3,531 Charges and Petitions were filed through the Agency’s website without assistance from

Agency personnel.

The public may also contact the Agency through a toll-free telephone service (844-762-6572) designed
to provide easy and cost-free access to information. Callers to this number will hear messages recorded
in English and Spanish that provide a general description of the Agency’s mission, contact information
for other government agencies, and contact information for the Regional Offices in closest geographic
proximity. In FY 2020, the toll-free telephone service received 23,278 calls. Board staff also monitors

publicinfo@nlrb.gov, an email account for general public inquiries.

Public outreach is encouraged and has been embraced at all levels of the Agency. Over the past few
years, Board Members, General Counsels, Regional Directors, Congressional and Public Affairs staff, and
Board agents participated in numerous speaking engagements at events sponsored by law schools,
bar associations, chambers of commerce, worker advocacy groups, and various other employer, union,
and human resources professional groups to educate them on the NLRA and the role of the NLRB

in impartially enforcing the Act. In addition, Regional Offices publish newsletters and participate in

televised or radio public talk shows.

As part of the Agency’s outreach to communities with limited English proficiency, in addition to the
bilingual toll-free telephone service for inquiries, the NLRB employs Language Specialists and contracts
with service providers whose job is to provide interpretation and translation services in various
languages to assist our field office casehandling. The public website contains Agency publications
about the NLRA and processes, which are translated into Spanish, Chinese, Creole, Korean, Russian,
Somali and Viethamese. The number of electronic document templates available in Spanish continues
to increase and the database of translated representation case notices and ballots has expanded to
include 31 languages. Finally, the Agency has teamed up with other federal agencies in conducting
listening sessions among the Asian American and Pacific Islander community to educate them about
the rights of workers and to listen to their concerns regarding treatment at their workplaces and

confusion about the Agency’s processes.
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FY 2020 STATISTICAL HIGHLIGHTS
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ABOUT THE NLRB

The National Labor Relations Act (NLRA)
« Basic law governing relations between labor unions and business
enterprises engaging in interstate commerce in the private sector.

« Serves the public interest by reducing interruptions in commerce caused
by conflict between employers and employees.

+ Embodies a bill of rights, which establishes freedom of association for
purposes of collective bargaining and concerted activities to improve
terms and conditions in the workplace.

+ Addresses the rights and obligations of employees, labor unions, and
private employers.

The National Labor Relations Board (NLRB)

The NLRB is an independent federal agency created in 1935 to administer
and enforce the NLRA by conducting secret-ballot elections among
employees to determine whether or not the employees wish to be
represented by a union; and by preventing and remedying statutorily
defined ULPs by employers and unions.

The NLRB acts only on those charges brought before it and does not initiate
cases. All proceedings originate with the filing of charges or petitions by
employees, labor unions, private employers, or other private parties.

In its 85-year history, the NLRB has counted millions of votes, investigated
hundreds of thousands of charges, and issued thousands of decisions.
These numbers tell an important part of the Agency’s story. Specific data
on the following components of the Agency’s work can be found on the
NLRB’s web site at: https://www.nlrb.gov:

Charges and Complaints - Data related to charges of ULPs received by
Regional Offices and their disposition over time, including withdrawals,
dismissals, complaints, and settlements.

Petitions and Elections - Data related to petitions for representation,
decertification, unit amendment and clarification, and recession of
union security agreements received by Regional Offices, elections
held, and outcomes.
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MISSION STATEMENT

Protecting workplace democracy and the rights of employees, unions

and employers under the National Labor Relations Act, in order to

promote commerce and strengthen the Nation’s economy.

Decisions - Data related to decisions by the Board and NLRB ALJs.

Litigation - Data related to litigation by Board attorneys in federal court, including petitions for
temporary injunctions, defending Board decisions in court, and pursuing enforcement, contempt and
compliance actions.

Remedies - Data related to remedies obtained to resolve ULPs, including backpay and
offers of reinstatement.

Employee Rights Under The NLRA

The NLRA extends rights to many private-sector employees, including the right to organize and to bargain
collectively with their employer. Employees covered by the Act are protected from certain types of employer
and union misconduct and have the right to support union representation in a workplace where none currently
exists or to attempt to improve their wages and working conditions through other group action.

Under the NLRA, employees have the right to:

+ Form, or attempt to form, a union among the employees of an employer.

+ Join a union whether the union is recognized by the employer or not.
« Assist a union in organizing employees.

+ Engage in protected concerted activity. Generally, “protected concerted activity” is group activity that
seeks to improve wages or working conditions in a particular workplace.

+ Refuse to do any or all of these things. However, the union and employer, in a state where such
agreements are permitted, may enter into a lawful union-security clause requiring employees to pay
union dues and fees.

The NLRA forbids employers from interfering with, restraining, or coercing employees in the exercise of
rights relating to organizing, forming, joining or assisting a labor organization for collective bargaining
purposes, engaging in protected concerted activities, or refraining from these activities. Similarly, unions
may not restrain or coerce employees in the exercise of these rights.
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Statutory Structure

Agency leadership consists of six presidential appointees—five Board Members (including the Chairman)
and the GC. Day-to-day management of the Agency is divided by law, delegation, and Agency practice
between the Chairman, the Board, and the GC. The Agency’s offices include its headquarters in
Washington, D.C., a network of Field offices throughout the U.S., and two satellite Judges’ offices in New
York City and San Francisco. The NLRA assigns separate and independent responsibilities to the Board
and the GC. The GC’s role is chiefly prosecutorial and the Board'’s is adjudicative. A map depicting the
Regional Offices can be found at: https://www.nlrb.gov/about-nlrb/who-we-are/regional-offices.

% Including Subregional and Resident Offices.
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THE FIVE-MEMBER BOARD

The five-member Board primarily acts as a quasi-judicial body, deciding cases based on formal records in

administrative proceedings. Board Members are appointed by the President with the advice and consent
of the Senate and serve staggered five-year terms®*. The President designates one of the Board Members

as Chairman. Board Member John F. Ring was designated as Chairman on April 12,2018.
The Agency currently has four Board Members, with one vacancy.

THE GENERAL COUNSEL

Congress created the position of GC in its current form in the Taft-Hartley Act of 1947. The GC is
appointed by the President to a four-year term, with Senate consent, and is responsible for the
investigation and prosecution of ULP cases and for the general supervision of the NLRB Regional Offices,
as well as of the administrative, financial and human capital operations of the Agency. In performing
delegated functions, and in some aspects statutorily assigned functions, the GC acts on behalf of the
Board. With respect to the investigation and prosecution of ULP cases, the GC has sole prosecutorial
authority under the statute, independent of the Board. Peter B. Robb, was nominated by the President for
GC and appointed to a four-year term beginning on November 17, 2017.

Below is information about the terms of the current Presidential appointees of the NLRB.

John F.Ring, Chairman 4/16/2018 12/16/2022
Marvin E. Kaplan, Member 8/10/2017 8/27/2025
William J. Emanuel, Member 9/26/2017 8/27/2021
Lauren McFerran, Member 8/1/2020 12/16/2024
Peter B. Robb, General Counsel 11/17/2017 11/16/2021

4Even though Board Members have five-year-terms, a new five-year term begins running immediately upon the expiration of the
previous Member’s term and the seat remains vacant until an individual is nominated and confirmed by the Senate. Therefore,
a lapse of time can occur between when a term expires and a new Board Member is confirmed, which means that a new Board
Member would serve only a portion of a five-year term.
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ORGANIZATION

BOARD OFFICE OF THE GENERAL COUNSEL
John F.Ring - Chairman Peter B. Robb - General Counsel
Lauren McFerran - Board Member Alice B. Stock - Deputy General Counsel
Marvin E. Kaplan - Board Member Dolores K. Boda -

William J. Emanuel - Board Member

OFFICE OF CONGRESSIONAL
AND PUBLIC AFFAIRS

Edwin Egee

Director

OFFICE OF THE
EXECUTIVE SECRETARY
Roxanne L. Rothschild

Executive Secretary

OFFICE OF REPRESENTATION
APPEALS

Terence Schoone-Jongen

Director

OFFICE OF THE SOLICITOR
Fred B.Jacob

Solicitor

DIVISION OF JUDGES
Robert A. Giannasi
Chief Administrative Law Judge

INSPECTOR GENERAL
David P. Berry

Inspector General

OFFICE OF EQUAL
EMPLOYMENT OPPORTUNITY

Brenda Valentine Harris

Director

DIVISION OF
ADMINISTRATION
Lasharn Hamilton

Director

OFFICE OF THE CHIEF
INFORMATION OFFICER

Prem Aburvasamy
Chief Information Officer

OFFICE OF THE CHIEF
FINANCIAL OFFICER

Isabel Luengo McConnell
Chief Financial Officer
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Special Advisor to the General Counsel

DIVISION OF OPERATIONS -
MANAGEMENT

Elizabeth Tursell
Associate to the General Counsel

REGIONAL OFFICES

DIVISION OF
ENFORCEMENT LITIGATION

Ruth Burdick
Acting Deputy Associate General

Counsel

DIVISION OF ADVICE
Richard Bock

Associate General Counsel

DIVISION OF
LEGAL COUNSEL

Nancy Platt
Deputy Associate

General Counsel
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CASEHANDLING FUNCTIONS

The primary function of the NLRB is the effective The NLRB strives to create a positive
and efficient resolution of charges and petitions labor-management environment for
filed under the NLRA by individuals, employers, or the nation's employees, unions, and
unions. In carrying out the NLRA’s mandates, the employers by assuring employees free
NLRB supports the collective bargaining process choice on union representation and by
and seeks to prevent and remedy certain ULPs on preventing and remedying statutorily

the part of employers and unions so as to promote defined ULPs. The NLRB maintains a
commerce and strengthen the Nation's economy. citizen-centered and a results-oriented

o philosophy to best serve the needs of
The two mission-related goals of the NLRB are:

the American people.

+ Promptly and fairly resolve through investigation,

settlement of prosecution, unfair labor practices
under the NLRA.

» Promptly and fairly resolve all questions concerning representation of employees.

Unfair Labor Practice Proceedings

The NLRA regulates the conduct of labor-management relations between employers and unions. The
NLRB enforces the provisions of the Act through ULP proceedings, which are adjudicated and remedied
through procedures under the NLRA.

The GC has sole responsibility—independent of the Board—to investigate charges of ULPs, and to decide
whether to issue complaints with respect to such charges. The Board, in turn, acts independently of the
GC in deciding the merits of ULP cases.

The GC investigates ULP charges through the Agency’s network of Regional, Subregional, and Resident
Offices (collectively known as field offices). If there is reason to believe that a ULP charge has merit, the
Regional Director, on behalf of the GC, issues and prosecutes a complaint against the charged party, unless
a settlement is reached. With some exceptions, a complaint that is not settled or withdrawn is tried before
an ALJ, who issues a decision. The decision may be appealed by any party to the Board through the filing of
exceptions. The Board decides cases on the basis of the formal trial record, according to the statute and the
body of case law that has been developed by the Board and the federal courts.

If the Board finds that a violation of the Act has been committed, the role of the GC thereafteris to act on
behalf of the Board to obtain compliance with the Board’s order remedying the violation. Although Board
decisions and orders in ULP cases are final and binding with respect to the GC, they are not self-enforcing.
The statute provides that any party may seek review of the Board’s decision in a United States Court of
Appeals. In addition, if a party refuses to comply with a Board decision, the Board must petition for court
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enforcement of its order. In court proceedings to review or enforce Board decisions, the GC represents
the Board and acts as its attorney. Also, the GC acts as the Board’s attorney in contempt proceedings
and when the Board seeks injunctive relief under Sections 10(e) and (f) of the NLRA after the entry of a

Board order and pending enforcement or review of proceedings in circuit court.

Section 10(j) of the NLRA empowers the NLRB to petition a federal district court for an injunction to
temporarily prevent ULPs by employers or unions and to restore the status quo, pending full review of

the case by the Board. In enacting this provision, Congress was concerned that delays inherent in the
administrative processing of ULP charges, in certain instances, would frustrate the Act’s remedial objectives.
In determining whether the use of Section 10(j) is appropriate in a particular case, the principal question is
whether injunctive relief is necessary to preserve the Board’s ability to effectively remedy the alleged ULP,

and whether the alleged violator would otherwise reap the benefits of its violation.

Under NLRB procedures, after deciding to issue a ULP complaint, the GC may request authorization

from the Board to seek injunctive relief. The Board votes on the GC’s request and, if a majority votes

to authorize injunctive proceedings, the GC, through the Regional staff, files for injunctive relief with an
appropriate federal district court. In addition, under Section 10(l) of the Act, when a Region'’s investigation
of a charge yields reasonable cause to believe that a union has committed certain specified ULPs, such as
a work stoppage or picketing with an unlawful secondary objective, the Regional Director is required, on
behalf of the Board, to seek an injunction from a federal district court to halt the alleged unlawful activity.

Representation Proceedings

In contrast to ULP proceedings, representation proceedings conducted pursuant to the Act are not
adversarial®. Representation cases are initiated by the filing of a petition—by an employee, a group

of employees, a labor organization acting on their behalf, or in some cases by an employer. Typically,

the petitioner requests an election to determine whether a union has the support of a majority of the
employees in an appropriate bargaining unit and therefore should be certified or decertified as the
employees’ bargaining representative. The role of the Agency in such cases is to investigate the petition
and conduct a secret-ballot election, if appropriate, addressing challenges and objections to the election
subsequently, and thereafter determining whether certification should issue.

In the processing of representation cases, the Board and the GC have shared responsibilities. The
Regional Offices, which are under the day-to-day supervision of the GC, process representation petitions
and conduct elections on behalf of the Board based on a delegation of authority made in 1961. As a
result, the GC and the Board have historically worked together in developing procedures for the conduct
of representation proceedings. The Board has ultimate authority to determine such matters as the
appropriateness of the bargaining unit and to rule on any challenges and objections to the conduct

of an election. The Regional Directors have been delegated authority to render initial decisions in
representation matters, which are subject to Board review.

5 Unlike ULP hearings where violations of the statute are litigated in an adversarial proceeding, representation case hearings are
fact-finding proceedings regarding questions concerning representation.
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Compliance Proceedings

To obtain compliance with the Board’s orders and settlement agreements, the GC’s staff must follow

up to ensure that the results of the processes discussed above are enforced. NLRB staff deals with
employees whose rights have been violated to calculate backpay, and works with respondents regarding
notice postings, reinstatement of workers, disciplinary record expungement, withdrawal of unlawful
rules or policies, and bargaining remedies. Since Board orders are not self-enforcing, noncompliance or

disputes on findings may require additional hearings or actions in the courts.

Administrative Functions

Section 3(d) of the Act assigns the GC supervision over all attorneys employed by the Agency, with the
exception of the ALIJs, the Solicitor, the Executive Secretary and the attorneys who serve as counsel to
the Board Members. The Board has also delegated to the GC general supervision over the administrative,
financial and personnel functions of the Agency.
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CASEHANDLING HIGHLIGHTS

The NLRB acts only on those cases brought before it and does not initiate cases. While charges must be
filed with the Agency to begin an investigation, if merit is found to the charge allegations, the Regional
Director has delegated authority from the GC to issue a complaint absent settlement.

All proceedings originate with the filing of charges or petitions by employees, labor unions, or private-
sector employers engaged in interstate commerce. During FY 2020, the public filed 15,869 ULP charges
of which 35.2 percent were found to have merit. Also, in FY 2020, the NLRB received 1,764 representation
petitions, including 1,695 petitions to conduct secret-ballot elections in which workers in appropriate
units select or reject unions to represent them in collective bargaining with their employers, as well as 18
petitions for elections in which workers voted on whether to rescind existing union-security agreements.
The NLRB also received 2 petitions seeking amendment and 38 petitions seeking clarification of an
existing bargaining unit, as well as 11 WH (wage and hour) cases.

The NLRB strives to create a positive labor-management environment for the nation’s employees,
unions, and employers by assuring employees’ free choice on union representation and by preventing
and remedying statutorily defined ULPs. The NLRB maintains a citizen-centered and results-oriented
philosophy to best serve the needs of the American people.

The cases summarized on the following pages highlight this philosophy and reflect the NLRB’s work
in fulfilling its mission of protecting workplace democracy and the rights of employees, unions and

employers under the NLRA, in order to promote commerce and strengthen the Nation’s economy.

COVID-19 Related Developments
FY 2020 was a challenging year for the country, including for businesses and the American workforce. The
Board addressed COVID-19 issues in a number of situations.

DANBURY AMBULANCE SERVICE, INC.
01-CA-238987, et al., reported at 369 NLRB No. 68 (2020)

In light of the ongoing COVID-19 pandemic, the Board modified its standard notice-posting remedy and
ordered the Respondent, if the facility involved in these proceedings is closed temporarily due to the
pandemic, to post the notices within 14 days after the facility reopens and a substantial complement of
employees have returned to work. The Board ordered that any pandemic-related delay in the physical
posting will also apply to electronic distribution of the notice. The changes do not apply if the facility
involved in these proceedings remains open and staffed by a substantial complement of employees
despite the pandemic.

Chairman Ring and Members Kaplan and Emanuel participated.
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ATLAS PACIFIC ENGINEERING COMPANY
27-RC-258742, unpublished decision issued 5/8/2020

The Board held that the Regional Director did not abuse her discretion in ordering a mail-ballot election
based on “the extraordinary federal, state, and local government directives that have limited nonessential
travel, required the closure of nonessential businesses, and resulted in a determination that the Regional
Office charged with conducting this election should remain on mandatory telework,” and noting that
mandatory telework in the regional office is based on the Agency’s assessment of current COVID-19
pandemic conditions in the local area. Chairman Ring and Members Kaplan and Emanuel participated.

WILLIAM BEAUMONT HOSPITAL
07-CA-244615, reported at 370 NLRB No. 9 (2020)

In William Beaumont Hospital, the Board found that the Respondent failed to establish that the Deputy
Chief ALJ abused his discretion in finding that good cause for a video hearing exists due to the COVID-19
pandemic, and that the Respondent did not show that a hearing held by videoconference would deny it
due process. The Board further found that the Respondent may raise any nonspeculative concerns that
arise during the video hearing to the trial judge in the first instance, without prejudice to its right to file
exceptions with the Board to any adverse rulings.

Chairman Ring, and Members Kaplan, Emanuel, and McFerran participated. See also XPO Cartage, Inc., 21-
CA-150873, 370 NLRB No. 10 (2020) (Chairman Ring and Members Kaplan and Emanuel participated).

MORRISON HEALTHCARE
12-RC-257857, reported at 369 NLRB No. 76 (2020)

The Board held that remote hearings may be held in representation cases when “compelling circumstances”
exist and clarified that the current COVID-19 pandemic constitutes compelling circumstances. The remote
hearing must be conducted by videoconference where there is witness testimony; where there is no

witness testimony, or if the parties agree, the hearing may be conducted telephonically.
Chairman Ring and Members Kaplan and Emanuel participated.

Union Dues Checkoff

VALLEY HOSPITAL MEDICAL CENTER, INC. D/B/A VALLEY HOSPITAL MEDICAL CENTER
28-CA-213783, reported at 368 NLRB No.139 (2019)

The Board overruled the 2015 changes governing dues checkoff obligations when a collective bargaining
agreement ends, restoring precedent that had been in place since 1962. The Board held that an
employer’s statutory obligation to check off union dues ends upon expiration of the collective-bargaining

agreement containing the checkoff provision.

The majority found that dues checkoff provisions belong in the limited category of mandatory-bargaining

subjects that are exclusively created by the contract and are enforceable through Section 8(a)(5) of the
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NLRA only for the duration of the contractual obligation created by the parties. In the majority’s view, there
is no independent statutory obligation to check off and remit employees’ union dues after the expiration of

the collective-bargaining agreement even where the contract does not contain a union-security provision.

This decision overturned Lincoln Lutheran of Racine, 362 NLRB 1655 (2015), and returned Board precedent
to the rule established under Bethlehem Steel, 136 NLRB 1500 (1962).

Chairman Ring and Members Kaplan and Emanuel participated, with Member McFerran dissenting.

BETTEROADS ASPHALT, LLC
12-CA-185172, et al, reported at 369 NLRB No. 114 (2020)

The Board found that the Respondent violated Section 8(a)(1) of the NLRA when it failed to remit to the
Union dues deducted from employees’ pay. As a remedy, the Board ordered that the dues be returned to
the employees. In doing so, the Board overruled Talaco Communications, Inc., 321 NLRB 762 (1996), and

its progeny to the extent those cases held that the dues should be remitted to the union. The Board also
found that the Respondent violated Section 8(a)(5) and (1) by failing to make numerous payments without
providing the Union notice and opportunity to bargain and by failing and refusing to furnish the Union

with certain relevant information.
Chairman Ring and Members Kaplan and Emanuel participated.

Workplace Rules

WAL-MART STORES, INC.
13-CA-114222 and 32-CA-111715, reported at 368 NLRB No. 146 (2019)

The full Board adopted the ALJ’s conclusion that the Respondent’s maintenance of its dress codes
requiring logos to be “small” and “non-distracting” violated Section 8(a)(1) as it applied to areas away
from the selling floor; however, a Board majority (Chairman Ring and Members Kaplan and Emanuel;
Member McFerran, dissenting) reversed the judge’s conclusion that the Respondent’s maintenance

of its dress codes was unlawful as it applied to the selling floor. In doing so, the majority applied its
test for examining facially neutral employer policies set forth in The Boeing Company, 365 NLRB No.
154 (2017). The majority explained that limitations on the display of union insignia short of outright
prohibitions will vary in the extent to which they serve legitimate employer interests and the degree to
which they interfere with Section 7 rights; thus, they will “warrant individualized scrutiny in each case”

as Boeing Category 2 rules.

Applying Boeing to the maintenance of the rules on the selling floor, the majority found that the
policies—when reasonably interpreted—would potentially interfere with employees’ Section 7 right to
display some union insignia; nonetheless, the adverse effect is relatively minor and outweighed by the
Respondent’s legitimate justifications for maintaining the policies—to enhance the customer shopping

experience and protect its merchandise from theft or vandalism.

Chairman Ring and Members Kaplan and Emanuel participated, with Member McFerran dissenting.
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Workplace Investigations

APOGEE RETAIL LLC D/B/A UNIQUE THRIFT STORE
27-CA-191574 and 27-CA-198058, reported at 368 NLRB No. 144 (2019)

The Board held that work rules requiring confidentiality during the course of workplace investigations are
presumptively lawful. This case overturned a 2015 decision—Banner Estrella Medical Center, 362 NLRB 1108
(2015), enf. denied on other grounds 851 F.3d 35 (D.C. Cir. 2017)—that had required employers to prove, on a
case-by-case basis, that the integrity of an investigation would be compromised without confidentiality.

The Board concluded that the framework set forth in Banner Estrella improperly placed the burden on the
employer to determine whether its interests in preserving the integrity of an investigation outweighed
employee Section 7 rights under the NLRA, contrary to both Supreme Court and Board precedent. The
Board also noted that the new standard better aligned with other federal guidance, including Equal
Employment Opportunity Commission enforcement guidance.

In the decision, the Board applied the test for facially neutral workplace rules established in The Boeing
Company, 365 NLRB No. 154 (2017), and determined that investigative confidentiality rules limited to

the duration of the investigation are generally lawful. Because the rules at issue in this case did not limit
confidentiality to the duration of the investigation, the majority remanded this case for further consideration.

Chairman Ring and Members Kaplan and Emanuel participated, with Member McFerran dissenting.

Pre-Disciplinary Bargaining Obligation with Newly Certified Union

800 RIVER ROAD OPERATING COMPANY, LLC D/B/A CARE ONE AT NEW MILFORD
22-CA-204545, reported at 369 NLRB No.109 (2020)

The Board overruled a 2016 decision that changed an employer’s duty to bargain over discipline with a
newly certified union prior to reaching a first collective-bargaining agreement and reinstated 80 years of
precedent holding that employers have no statutory obligation to bargain before imposing discretionary

discipline that is materially consistent with the employer’s established policy or practice.

The Board'’s decision overturned Total Security Management lllinois 1, LLC, 364 NLRB No.106 (Aug. 26,2016),
which imposed a new obligation on employers upon commencement of a collective-bargaining relationship.
Total Security Management required an employer, with limited exceptions, to provide a union with notice and
opportunity to bargain about discretionary elements of an existing disciplinary policy before imposing “serious
discipline,” such as suspension, demotion or discharge. The Board’s decision in 800 River Road explains how
the pre-discipline bargaining obligation created in 2016 conflicted with prior Supreme Court and Board
precedent, misconstrued the Supreme Court’s unilateral-change doctrine with respect to what constitutes a
material change in working conditions, and imposed a complicated and burdensome bargaining scheme that
was irreconcilable with the general body of law governing statutory bargaining practices.

Chairman Ring and Members Kaplan and Emanuel participated.
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Offensive Conduct in the Course of Section 7 Activity

GENERAL MOTORS LLC
14-CA-197985 and 14-CA-208242, reported at 369 NLRB No. 127 (2020)

In this case, the Board modified the standard for determining whether employees have been lawfully
disciplined or discharged after making abusive or offensive statements—including profane, racist, or
sexist remarks—in the course of activity otherwise protected under the NLRA.

With the decision, cases involving offensive or abusive conduct in the course of otherwise-protected
activity will now be decided under the familiar Wright Line standard, which has long been used by the
Board with court approval in mixed-motive cases. Under Wright Line, the GC must first prove that

the employee’s protected activity was a motivating factor in the discipline. If that burden is met, the
employer must then prove it would have taken the same action even in the absence of the protected
activity, for example, by showing consistent discipline of other employees who engaged in similar abusive
or offensive conduct.

The standard announced today replaces a variety of setting-specific standards—one for encounters with
management (Atlantic Steel), another for exchanges between employees and postings on social media (a
“totality of the circumstances” test), and a third for offensive statements and conduct on the picket line
(Clear Pine Mouldings). While these tests were based on the view that employees should be permitted
some leeway for impulsive behavior when engaging in activities protected under the Act, they incorrectly
assumed that the abusive behavior and the protected activity were analytically inseparable and often
resulted in reinstatement of employees discharged for deeply offensive conduct. These decisions were
out of step with most workplace norms and were difficult to reconcile with antidiscrimination law.

Chairman Ring and Members Kaplan and Emanuel participated.

Use of Employer Email for Protected Activity

CAESARS ENTERTAINMENT D/B/A/ RIO ALL-SUITES HOTEL AND CASINO
28-CA-060841, reported at 368 NLRB No.143 (2019)

In this case, the Board reestablished the right of an employer to restrict employee use of its email system
if it does so on a nondiscriminatory basis.

The Board last considered the issue presented here in Purple Communications, Inc., 361 NLRB 1050 (2014).
In Purple Communications, the Board held that employees who have been given access to their employer’s
email system for work-related purposes have a presumptive right to use that system, on nonworking
time, for communications protected by Section 7 of the NLRA. Here, overruling Purple Communications,
the Board held that employees do not have a statutory right to use employers’ email and other
information-technology (IT) resources to engage in non-work-related communications. Rather, employers
have the right to control the use of their equipment, including their email and other IT systems, and they
may lawfully exercise that right to restrict the uses to which those systems are put, provided that in doing
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so, they do not discriminate against union or other protected concerted communications. To this extent,
the Board effectively reinstated the holding of Register Guard, 351 NLRB 1110 (2007). Recognizing that
employees must have adequate avenues to engage in communications protected by Section 7 of the
NLRA, the Board’s decision creates an exception for circumstances where the use of employer-provided
email is the only reasonable means for employees to communicate with one another on non-working

time during the workday.
Chairman Ring and Members Kaplan and Emanuel participated, with Member McFerran dissenting in part.

T-MOBILE USA, INC.
14-CA-155249, et al., reported at 369 NLRB No. 90 (2020)

The Board found that, in response to an employee attempting to use her work email to send a message
to her 595 coworkers encouraging them to join the Union, the Respondent did not violate Section 8(a)(1)
of the NLRA by announcing new workplace rules and telling the employee that employees could not send
certain emails to other employees’ work email addresses. The lawfulness of the Respondent’s conduct
was dependent on whether the employee engaged in protected activity under the limited exception

to Caesars Entertainment by attempting to use her work email to send her message to her coworkers
about joining the Union. Because the record contained no evidence that the Respondent’s employees
did not have access to other reasonable means of communication, and no party contended that the
Respondent’s email system furnished the only reasonable means for the employees to communicate
with one another, the Board found that the employee did not engage in protected activity when she
attempted to use her work email to send her message to her coworkers. Further, the Board reversed
the ALJ and found that the new workplace rules announced by the Respondent were not overbroad

in violation of Section 8(a)(1) of the Act. The Board reasoned that the rules were lawful because the
Respondent explicitly announced them in response to the employee’s violation of several of its policies
and all of the employees reasonably knew that the Respondent promulgated its rules—the language

of which prohibited the very type of impermissible conduct the employee engaged in—because of the
employee’s improper use of its email system and to prevent similar infractions in the future.

Chairman Ring and Members Kaplan and Emanuel participated.

Union Solicitation

WYNN LAS VEGAS, LLC
28-CA-155984 and 28-CA-157203, reported at 369 NLRB No. 91 (2020)

The Board found that an employee engaged in union solicitation by encouraging a coworker to
vote for the Union in a then upcoming representation election while the coworker was on working
time. In so doing, the Board overruled Wal-Mart Stores, 340 NLRB 637 (2003), and ConAgra Foods,
Inc., 361 NLRB 944 (2014), and found that, in determining whether a statement amounts to
solicitation of union support, neither the presentation of an authorization card for signature at

the time nor the duration of the conversation are determinative. The Board further clarified the
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definition of solicitation to encompass the act of encouraging employees to vote for or against
union representation. Applying the clarified definition, the Board adopted the ALJ’s conclusion

that the Respondent did not violate Section 8(a)(3) and (1) of the NLRA in issuing the employee a
written warning because she violated the Respondent’s lawful solicitation and distribution policy
(Solicitation policy). The Board also dismissed the allegation that the Respondent overbroadly
applied its Solicitation policy to restrict the employee’s Section 7 activity in violation of Section
8(a)(1), noting that the judge did not analyze this allegation in his decision. Additionally, the Board
adopted the judge’s conclusions that the Respondent did not violate Section 8(a)(1) by: (1) unlawfully
interrogating employees when it interviewed them about the employee’s solicitation of her coworker;
(2) creating the impression of surveillance of the employee’s union activity; (3) orally promulgating

a discriminatory directive that its employees could not promote the union while they were on duty;
and (4) threatening its employees with unspecified reprisals because they engaged in union and
other concerted activities. The Board modified the ALJ’s rationale for these findings. Finally, the
Board dismissed the allegation that the Respondent’s application of the Solicitation policy to the

employee violated Section 8(a)(3) and (1) because it was selectively and disparately applied.
Chairman Ring and Members Kaplan and Emanuel participated.

Gissel Bargaining Order

RAV TRUCK & TRAILER REPAIRS
02-CA-220395, reported at 369 NLRB No. 36 (2020)

The Board adopted the ALJ’s conclusions that the Respondent, a single employer, violated Section 8(a)
(3) and (1) of the NLRA by: discharging an employee for signing a union authorization card the day prior;
laying off an employee for signing a union authorization card a week prior; and, pursuant to the Supreme
Court’s decision in Textile Workers v. Darlington, 380 U.S. 263 (1965), closing RAV Truck and Trailer Repairs,
Inc. with a purpose of chilling union activity at its other facility, Concrete Express of NY, LLC, and where it
reasonably could have been foreseen that this partial closure would have a chilling effect.

In adopting the ALJ’s conclusion of a Darlington violation, the Board additionally relied upon the unfair
labor practices found against Respondent Concrete Express in Concrete Express of NY, LLC, Case Nos. 02-
CA-220381 et al. (Feb. 28,2020), as evidence of the Respondent’s anti-union motive. The Board adopted
the judge’s Gissel bargaining remedy and broad cease-and-desist order, noting that, although the judge
did not provide sufficient justification for the broad order as required by Hickmott Foods, 242 NLRB 1357
(1979), the order was warranted given the widespread and egregious nature of the Respondent’s conduct

and the Respondent’s demonstrated proclivity to violate the Act.

Chairman Ring and Members Kaplan and Emanuel participated.
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Representation Issues - Merger of Bargaining Units

NBC UNIVERSAL MEDIALLC
02-UC-000625, reported at 369 NLRB No.134 (2020)

The Board reaffirmed and reinstated the standard set forth in Board decisions such as American

Can Co., 109 NLRB 1284 (1954), and Hygrade Food Products Corp., 85 NLRB 841 (1949), and held that,

to demonstrate that a merger of units has occurred, the alleging party must show an “unequivocal
manifestation of an intent” to merge the units. The Board found that requiring an unequivocal
manifestation of intent to merge brings clarity to this area of law, better balances employee rights and
labor stability, and will afford far greater clarity and predictability with respect to the litigation of this
issue. The Board overruled any prior cases to the extent that they conflict with this standard. The Board
also determined that it was appropriate to apply the new standard retroactively. Applying that standard
to this case, the Board found that the evidence failed to establish that the parties unequivocally intended
to merge the separately certified and recognized units into a single nationwide unit. Accordingly, the

Board reversed the Regional Director’s finding that the Petitioner represents a single, merged unit.
Chairman Ring and Members Kaplan and Emanuel participated.

Representation Issues - Dual Marked Ballots

PROVIDENCE HEALTH & SERVICES
19-RC-231425, reported at 369 NLRB No. 78 (2020)

The Board held that where a ballot includes markings in more than one square or box, it is void, overruling
inconsistent Board precedent, including Thiele Industries, 325 NLRB 1122 (1998). Because the revised

tally of ballots showed an equal number of votes for and against representation, the Board vacated the
Regional Director’s certification of representative and issued a certification of results. The Board also
determined that it was appropriate to apply the new standard retroactively. Finally, the Board directed
that the instructions that appear on the actual ballots used in an election and in the sample ballot
included in the notice of election, be changed to make clear that a dual marked ballot will be voided.

The Board noted that the new ballot language would be applicable only prospectively and implemented
as soon as practicable, but that the fact that an election was conducted with ballots using the “now-

defunct ‘spoiled’ language” would not be grounds for filing objections to an election.

Arbitral Deferral Standard

UNITED PARCEL SERVICE, INC.
06-CA-143062, reported at 369 NLRB 1(2019)

The Board returned to its traditional standard for post-arbitral deferral. The post-arbitral deferral
standard is used by the Board to decide whether to defer to an arbitrator’s prior resolution of a grievance

concerning an employee’s discipline or discharge that has also been alleged to violate the NLRA.
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This decision overruled Babcock & Wilcox Construction Co., Inc., 361 NLRB (2014), and represented a return
to the post-arbitral deferral standards set forth in Spielberg Mfg. Co., 112 NLRB 1080 (1955), and Olin Corp.,
268 NLRB 573 (1984). In addition, the decision restored policies for pre-arbitral deferral established in
United Technologies Corp.,268 NLRB 557 (1984), and for deferral to pre-arbitral settlement agreements set
forth in Alpha Beta Co., 273 NLRB 1546 (1985).

Under the restored traditional standard, the Board will continue to safeguard the exercise of Section 7
rights—particularly by ensuring that arbitral awards are not clearly repugnant to the Act—while better
promoting the strong federal policy in favor of arbitration as the parties’ agreed-upon mechanism for

resolving employment disputes.
Chairman Ring and Members Kaplan and Emanuel participated.

Board Jurisdiction

BETHANY COLLEGE
14-CA-201546 and 14-CA-201584, reported at 369 NLRB No. 98

The Board held that it has no jurisdiction over the faculty at bona fide religious institutions of higher
education. In so doing, the Board overruled the prior jurisdictional standard set forth in Pacific Lutheran
University, 361 NLRB 1404 (2014), a test that had been criticized by the United States Court of Appeals for
the District of Columbia Circuit as incompatible with Supreme Court precedent. In place of the Pacific
Lutheran standard, the Board adopted the jurisdictional test announced by the District of Columbia
Circuit in University of Great Falls v. NLRB, 278 F.3d 1335 (D.C. Cir. 2002).

Under the Great Falls test, the Board “must decline to exercise jurisdiction” over faculty at an institution
that (a) “holds itself out to students, faculty, and community as providing a religious educational
environment”; (b) is “organized as a nonprofit”; and (c) is “affiliated with, or owned, operated, or controlled,
directly or indirectly, by a recognized religious organization, or with an entity, membership of which is
determined, at least in part, with reference to religion.”

The Board concluded that the Pacific Lutheran test was fatally flawed, as it required consideration

of whether faculty members at religiously affiliated institutions of higher learning are performing a
specific religious function. To make such an assessment, the Board would have to engage in an inquiry,
impermissibly intrusive into an area safeguarded by the Religion Clauses of the First Amendment, “into
what does and what does not constitute a religious function” By adopting the bright-line Great Falls
test, the Board “will leave the determination of what constitutes religious activity versus secular activity
precisely where it has always belonged: with the religiously affiliated institutions themselves, as well as
their affiliated churches and, where applicable, the relevant religious community.”

Chairman Ring and Members Kaplan and Emanuel participated.
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KIPP ACADEMY CHARTER SCHOOL
02-RD-191760, reported at 369 NLRB No. 48 (2020)

The Board considered whether it should exercise its discretion to decline jurisdiction over charter schools
as a class under Section 14(c)(1) of the Act, and, therefore, modify or overrule Hyde Leadership Charter
School—Brooklyn, 364 NLRB No. 88 (2016), and Pennsylvania Virtual Charter School, 364 NLRB No. 87 (2016).
Upon review, the Board determined not to exercise its discretion to decline jurisdiction over charter
schools as a class under Section 14(c)(1) in this case and affirmed the Regional Director’s Decision and
Direction of Election in which he found that the employer was not exempt from the Act’s jurisdiction as a

political subdivision under Section 2(2) of the Act.

Chairman Ring and Members Kaplan and Emanuel participated.
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PERFORMANCE HIGHLIGHTS

The Board and the GC share a common goal of ensuring that the NLRA is fully and fairly enforced.
Although they have separate statutory functions, representatives from the Board and the GC worked
together in developing the comprehensive Strategic Plan (FYs 2019-2022) and the Performance and
Accountability Report.

The NLRB's Strategic Plan states the Agency’s strategic goals, objectives, initiatives, performance measures, and
management strategies. There are two mission-related goals, and two support goals. The majority of the support
goals are management strategy based and will be discussed at length in the Performance Section of this report.

The NLRB’s performance measurement system has been highly regarded for decades and modeled by
other agencies to track case processing times. Most of the data collected tracks the time spent at each
step of the case processing “pipeline”. The Agency does not rely on outside sources for the data used

in its performance management system. Each NLRB office is responsible for collecting and verifying
performance measurement data. All the NLRB’s mission-related offices have moved fully into the NxGen

system, which provides for real-time review of all case file materials and consistent data reporting.

Data regarding mission-related goals are compiled using the Agency’s NxGen Case Management
system. This enterprise-wide electronic case management system is used by all divisions throughout
Headquarters and the Regions and has data integrity reports which help isolate and correct data errors.
The Division of Operations-Management oversees the Regional offices which compile 75 percent of the
case-related statistics. Each quarter, Regions are required to run various data integrity reports in NxGen
and report their findings to the Division of Operations-Management for review. For more information on
the program evaluation please see page 82.

The NLRB’s mission-related goals represent the core functions of the Agency in its enforcement of the
NLRA. Goal 1focuses on individual segments of the casehandling process such as the average number
of days from filing to disposition and average number of days from Board order Issued to Closing. Goal 2
focuses on the overall time it takes to process an entire case. The goals are outcome-based and aligned
with the mission of the Agency.

The Performance Measures for Strategic Goal 1 address the timeliness of case processing at different
stages for the resolution of meritorious ULP charges. On an annual basis, there are typically more than
six times as many ULP cases then representation cases. Both types of cases often involve complicated
issues for Regions to address.

The Performance Measure for Strategic Goal 2 focuses on the time taken to resolve a representation
case, from beginning to end, including time spent on the case by Field and Headquarters Offices. In
representation cases, elections result from petitions filed by unions, employees, or employers seeking a
secret ballot determination as to whether a majority of employees’ support union representation.
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Goal 1, Initiative 1 - Performance Measures:
Measure 1: Realize a 5% annual decrease in the average time required to resolve meritorious unfair labor
practice charges through adjusted withdrawal, adjusted dismissal, settlement or issuance of complaint.

FY 2018 Baseline 106 days
FY 2019 101 days 74 days
FY 2020 95 days 70.5 days
FY 2021 90 days

FY 2022 85 days

Measure 2: Realize a 5% annual decrease in the average time between issuance of complaint and settlement
by ALJ or issuance of ALJ decision.

Year Annual Goal Actual Performance

FY 2018 Baseline 242 days
FY 2019 230 days 264 days
FY 2020 218 days 283 days
FY 2021 206 days
FY 2022 194 days

Measure 3: Realize a 5% annual decrease in the average time between issuance of an ALJ’s decision and a Board order.

Year Annual Goal Actual Performance

FY 2018 Baseline 585 days
FY 2019 556 days 513 days
FY 2020 527 days 544 days
FY 2021 497 days
FY 2022 468 days
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Measure 4: Realize a 5% annual decrease in the average time between issuance of Board order and the
closing of the case.

Year Annual Goal Actual Performance

FY 2018 Baseline 648 days

FY 2019 616 days 541 days

FY 2020 583 days 578.5 days
FY 2021 556 days

FY 2022 518 days

Goal 2, Initiative 1- Performance Measure:

Measure 1: The percentage of representation cases resolved within 100 days of filing the election petition.

FY 2018 85.8% 88.8%
FY 2019 85.8% 90.7%
FY 2020 85.8% 84.2%
FY 2021 85.9%
FY 2022 85.9%
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FINANCIAL AND SYSTEMS HIGHLIGHTS

COVID-19 Activity
The Agency did not receive a supplemental appropriation for COVID-19. In FY 2020, the NLRB received

an annual appropriation amount of $274.2 million and used $716,821 or 0.26 percent of the annual
appropriation on personal protective equipment supplies, information technology support, cleaning
services and emergency paid sick leave during FY 2020.

Operational/Performance Highlights

The OCFO, comprised of the Budget, Acquisitions and Finance Branches, reports directly to the Chairman and
GC. This structure integrates and enhances Agency financial management. Specifically, the OCFO focuses on
effectiveness and efficiency in financial operations, reliability of financial reporting, transparency of financial
data, and compliance with applicable laws and regulations.

The OCFO continuously seeks to infuse more discipline, structure, and internal control in the financial
management lifecycle and throughout the financial management process.

The FMFIA requires Federal agencies to establish and maintain a system of internal control. The NLRB is
required to comply with FMFIA and OMB Circular No. A-123, Management's Responsibility for Enterprise
Risk Management and Internal Control.

Annually, NRLB evaluates its internal controls over financial reporting in accordance with OMB Circular No.
A-123. To accomplish this, NLRB performs following five phases: 1) Planning, 2) Documentation, 3) Testing,
4) Evaluation, and 5) Reporting.

In order for NLRB to comply with the requirements of Appendix A to OMB Circular No. A-123, NLRB
assessed key financial business cycles to determine if there were inadequate or failed internal controls,
processes, personnel, and systems. The assessments focused on financial risks and include the following
significant financial business cycles: 1) Financial Reporting, 2) Budgetary Execution, 3) Procurement, and 4)
Cash and Treasury Related Activities. NLRB also assessed entity-level controls to obtain enterprise-wide
holistic view of internal controls.

As NLRB’s internal controls program evolves, the scope of the review may expand to other areas.
Below are some highlights from FY 2020 OCFO activities:

Budget

The FY 2020 Budget provides $274.2 million for the NLRB to fund the Agency’s statutory mission of
resolving labor disputes through investigation, settlement, litigation, adjudication, education, and
compliance. The NLRB has five Program Activities that define the major mission functions for budgetary
reporting. In FY 2020, the Agency allocated $273.8 million or 99.8 percent of its enacted appropriation to
support these program activities.
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The budget provided: Internal
Review
- $150.8 million to support Casehandling 1%

+ $93.3 million for Mission Support

+ $20.3 million for Board Adjudication Mission
Support

. - - . 34%
$8.2 million for Administrative Law Judges Casehandling

+ $1.2 million for Internal Review S

Board

The NLRB FY 2020 annual staff compensation R
Adjudication

(salaries and benefits) accounts for approximately 7%

76 percent of the budget or $209 million; 12 percent /
or $32 million is required for rent, security, and other Administrative
facility and property expenses for the NLRB offices Law Judges

o,
in Headquarters and across the country; and the 3%

remaining 12 percent or $32.8 million is allocated to

costs and activities that include, but are not limited to: information technology, court reporting, case-
related travel, witness fees, interpreters, legal research systems, case management systems, training,
compliance with government-wide statutory and regulatory mandates, and mission support offices.

The Budget Office continues to coordinate outreach efforts with Program Areas to address unfunded
requirements. During FY 2020, the Agency was able to reassess its funding requirements as a result
of the pandemic and invest about $12 million in several high priority requirements including workforce

performance awards, training, facilities, and technology enhancements.

Finance

In FY 2020, the Finance Branch continues to provide excellent customer service to our internal and
external customers. The Finance Branch successfully submitted the monthly Governmentwide

Treasury Account Symbol (GTAS) and Central Accounting Reporting System (CARS) reporting to the U.S.
Department of Treasury, Bureau of the Fiscal Service in a timely manner. Additionally, the Finance Branch
was also able to close five audit recommendations from the Backpay and Financial Statement audits.

During FY 2020, the Finance Branch worked closely with the Division of Operations Management to
successfully increase the accuracy of backpay disbursement request submissions from Regional Offices
with respect to payments for discriminatees and have reduced the backlog 62 percent. The Agency also
transitioned from the United States Postal Service’s Centralized Account Processing System (CAPS) to

the Enterprise Payment System (EPS) for postal payments (advances.)

Charge Card Program
The NLRB’s Purchase and Travel Card Programs are running at full capacity within the GSA SmartPay 3

Program. Both Programs benefit from:
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+ Safety and Transparency - Provides secure solutions for efficient payment transactions

+ Electronic Access to Data - Provides agencies/organizations with immediate access to complete

transaction level data, helping to mitigate fraud, waste, and abuse

+ Refunds - Agencies/Organizations earn refunds based on a single rate which considers both volume of

spend and speed of pay
« Worldwide Acceptance - Provides access to merchants around the globe
+ Tax Advantage - The SmartPay 3 travel card program

The NLRB tirelessly resolves system issues that Cardholder’s face within the program in order to maintain
efficiencies and the overall effectiveness of the tools to purchase and monitor transactional data
provided by Citibank.

Systems

The NLRB obtains the majority of its financial systems and services from the Department of the
Interior’s Interior Business Center (IBC) and has no plans to operate its own financial systems. NLRB
is responsible for overseeing IBC and ensuring that financial systems and internal controls are in
place to fulfill legislated and regulatory financial management requirements. IBC provides the

following systems:
« Oracle Federal Financials (OFF) - Integrated system of record for all financial transactions

+ Federal Payroll and Personnel System (FPPS) - Personnel system of record, which interfaces with the

Oracle system

+ E2Solutions - eTravel system provided by Carlson Wagonlit (CWTSato), the NLRB’s Travel Management
Service, which also interfaces with the Oracle system

+ IPP - A Web-based system that provides one integrated, secure system to simplify the management of
vendor invoices. It is offered at no charge to federal agencies and their vendors. A few benefits of IPP

are as follows:

» IPP can help federal agencies avoid Prompt Payment penalties by supporting more efficient invoice

processing while automating invoice collection, validation, and approval workflows.

» Vendors can manage their receivables more easily using one system to transact with

multiple agencies.

» |IPP saves federal agencies and vendors time and money by automating formerly paper-based

processes, and it is offered at no charge.

» IPP improves financial management by promoting standard processes to manage government

invoices with increased controls.
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» IPPis supported by the U.S. Department of the Treasury, which oversees all upgrades
and enhancements.

ORACLE BUSINESS INTELLIGENCE ENTERPRISE EDITION (OBIEE)

The NLRB’s Shared Service provider, IBC, is currently upgrading and transitioning clients from Oracle’s
Discoverer reporting tool to Oracle Business Intelligence 12c. The transition will be completed on
November 15,2020. The OBIEE reporting solution is a group of foundational reports across the Oracle
modules that NLRB can customize to meet Agency-specific needs. OBIEE features a Common Enterprise
Information Model for centralized metadata management, common query request generation, and data
access. This product provides the information to enable NLRB to drive innovation, optimize operations,

and deliver more relevant and timely information to decision makers.

Analysis of Financial Statements

The NLRB prepares annual financial statements in accordance with U.S. generally accepted accounting
principles (GAAP) for federal government entities and subjects the statements to an independent audit
to ensure their integrity and reliability in assessing performance. The NLRB’s financial statements
summarize the financial activity and financial position of the Agency. The financial statements,
footnotes, and the balance of the required supplementary information appear in the Financial Section of

this Performance and Accountability Report.

Balance Sheet - The NLRB assets were $64.2 million as of September 30,2020. The Fund Balance

with the U.S. Department of the Treasury (FBWT) of $53.1 million represents the NLRB’s largest asset at
82.7 percent. The FBWT is an asset of a reporting entity and a liability of the General Fund of the U.S.
Government. The FBWT is the undisbursed balances from appropriated funds for the past five years. It
consists of appropriated and deposited funds that are available to pay current liabilities and finance

authorized purchase commitments.

The NLRB’s Property, Plant, and Equipment (PP&E) of $10.4 million represents the NLRB’s second largest
asset at 16.2 percent which is primarily related to internal use software and leasehold improvements.
PP&E decreased $886 thousand or 8 percent from the prior year due to the retirement of assets and

related depreciation and amortization from existing PP&E.

The NLRB liabilities were $32.5 million as of September 30, 2020. Liabilities consist of amounts owed to
vendors, governmental trading partners, and Agency employees. Unfunded annual leave of $16.1 million
accounted for 50 percent of NLRB’s liabilities. The amount increased by $3.6 million or 29 percent

from prior year due to the projected leave balances affected by the impact of the COVID-19 pandemic.
Employees used less leave in FY 2020 compared to the prior year. Employer Contributions and Payroll
Taxes Payable of $10.2 million increased $1.9 million or 23 percent due to an increase in the accrual
calculation and the deferral of payroll tax obligation in light of the COVID-19 pandemic. Accounts Payable
for intragovernmental activities of $821 thousand decreased $1.2 million or 58 percent primarily due to
interagency agreements (IAAs), the timing of IPACs, billings and accruals. FECA liabilities decreased $223
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thousand or 56 percent due to a decrease in the number of employees who retired or separated from the
Agency in FY 2020.

Statement of Net Cost - The NLRB’s appropriation is used to resolve representation cases or ULP
charges filed by employees, employers, unions, and union members. In FY 2020, net cost of operations
was $288.6 million; 90 percent was used to resolve ULP charges and 10 percent was used for
representation case activities. In addition, $16,104 in earned revenue was from a reimbursable IAA with

Millennium Challenge Corporation.

Statement of Changes in Net Position - The NLRB’s net position is affected by changes in its two
components: Cumulative Results of Operations and Unexpended Appropriations. From FY 2019 to FY
2020, net position decreased $3.0 million or 9 percent; primarily due to decreases in prior year cost
capitalization for internal use software and leasehold improvements, cumulative amounts carried from
prior years and cancelled year funds offset; which is offset by an increase in expended appropriations

used during the Fiscal Year related to an increase in vendor contract services.

Statement of Budgetary Resources - The Statement of Budgetary Resources shows the budgetary
resources available and the status at the end of the period. It represents the relationship between
budget authority and budget outlays and reconciles obligations to total outlays. For FY 2020, the

NLRB’s total budgetary resources were $287.5 million which included appropriations of $274.2 million,
unobligated balance from prior year of $13.2 million, and spending authority from offsetting collections of
$16,104. In FY 2020, obligations were $275.9 million and total outlays were $272.0 million. In FY 2020, the
apportioned unexpired balance at the end of the year was $470 thousand which resulted in a decrease

of $5.2 million or 92 percent from prior year. In FY 2020, NLRB obligated all the funds as planned with the
intention to leave the unobligated balance at approximately $400 thousand; thus, achieving an obligation

rate of 99.8 percent.

Limitations of Principal Financial Statements

The principal financial statements are prepared to report the financial position, financial condition, and
results of operations, pursuant to the requirements of 31 U.S.C. § 3515(b). The statements are prepared
from records of Federal entities in accordance with Federal generally accepted accounting principles
(GAAP) and the formats prescribed by OMB. Reports used to monitor, and control budgetary resources
are prepared from the same records. Users of the statements are advised that the statements are for a
component of the U.S. Government.
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COMPLIANCE WITH LAWS AND
MANAGEMENT ASSURANCES

Antideficiency Act (ADA)
The Antideficiency Act prohibits federal agencies from:

+ making or authorizing an expenditure from, or creating or authorizing an obligation under, any
appropriation or fund in excess of the amount available in the appropriation or fund unless authorized
by law;

+ involving the government in any obligation to pay money before funds have been appropriated for that

purpose, unless otherwise allowed by law;

+ accepting voluntary services for the United States, or employing personal services not authorized by
law, except in cases of emergency involving the safety of human life or the protection of property; and

+ making obligations or expenditures in excess of an apportionment or reapportionment, or in excess of
the amount permitted by Agency regulations.

There were no known violations of the Anti-Deficiency Act during FY 2020 at the NLRB.

Debt Collection Improvement Act (DCIA)

The Debt Collection Improvement Act of 1996, also known as the DCIA, is a United States’ (U.S.) legal
act, regulating the collection of bad debts owed to the U.S. government. It dictates the whole debt
recovery procedure and collection tools used for collection of non-tax U.S. federal debts. Non-tax debts
are considered all types of loans funded by the federal government, e.g. federal education loans, the
U.S. Department of Housing and Urban Development loan amounts (the so-called HUD debts), Small
Business Administration loans (or SBA loans), unpaid child support sums, etc. The main function of the
Improvement Act of 1996 is to maximize recovery of default amounts and late payments referring to
federal non-tax bad debts. The DCIA acts together with the Treasury Financial Management Service (FMS)
and controls US non-tax delinquent amounts, which have remained unpaid more than 180 days. After
this period, such debts are to be transferred to the U.S. Department of the Treasury (Treasury).

Digital Accountability and Transparency Act (DATA ACT)

The DATA Act expands the Federal Funding Accountability and Transparency Act (FFATA) of 2006 to
increase accountability and transparency in federal spending, making federal expenditure information
more accessible to the public. The goal of the DATA Act is to make federal spending more accessible,
searchable, and reliable so taxpayers have the opportunity to understand the impact of federal funding

for federal programs/entities.
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As required by the OMB Memorandum M-15-12, issued on May 8, 2015, the NLRB drafted a DATA Act of
2014 Implementation Plan in order to increase transparency of federal spending as required the DATA Act
and FFATA Act.

The Acquisition Management Branch (AMB) inputs contract and IAAs directly into the Federal
Procurement Data System - Next Generation (FPDS-NG). AMB has drafted and implemented the
Independent Verification and Validation Policy to identify inaccurate data within FPDS-NG to improve
data accuracy and integrity.

The NLRB’s service provider, IBC, has identified 47 of the required reportable data elements that will be
provided for us to report from existing systems.

OPEN Government Data Act (Public Law 115-435)

The NLRB named the Associate Chief Financial Officer (CFO), Acquisitions, as the Chief Data Officer.
As the Chief Data Officer the Associate CFO, Acquisitions will establish policies and procedures in
conjunction with key representatives of the Agency to manage data governance.

Federal Information Security Management Act (FISMA)

The Federal Information Security Management Act of 2002, as amended by the Federal Information
Security Modernization Act of 2014, requires Federal agencies to ensure adequate security protections for
federal information systems and information. Under this act, federal agencies must submit annual FISMA
reports to OMB.

NLRB complies with M-20-04, FY 2019-2020 Guidance on Federal Information Security and Privacy
Management Requirements, by submitting Q2, Q4, annual FISMA and Senior Agency Official for Privacy
report to OMB as required.

Government Charge Card Abuse Prevention Act

On October 17,2014 the President signed an Executive Order (EO) directing the federal government to
establish and maintain safeguards and internal controls for the charge card program. The NLRB evaluated
the charge card program as directed by the guidance provided in OMB Circular no. A-123 Appendix

B, OMB Memorandum M-12-12 Promoting Efficient Spending to Support Agency Operations, and OMB
Memorandum M-13-21 Implementation of the Government Charge Card Abuse Prevention Act of 2012. The
effectiveness of the Agency’s purchase card and travel card program was assessed through enhanced
monitoring procedures to detect fraud, waste and abuse. The NLRB is currently utilizing CitiBank online
tools to do enhanced monitoring and is in the process of configuring and implementing the Visa Intellink
System for fraud, waste and abuse monitoring.

Improper Payments Elimination and Recovery Improvement Act (IPERIA)

The Improper Payments Information Act of 2002, as amended by the Improper Payments Elimination and
Recovery Act (IPERA) of 2010 and Improper Payments Elimination and Recovery Improvement Act (IPERIA)
of 2012, requires agencies to review all programs and activities they administer and identify those which
may be susceptible to significant erroneous payments. For all programs and activities in which the risk of
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erroneous payments is significant, agencies are to estimate the annual amount of erroneous payments
made in those programs. The FY 2019 risk assessment indicated that no improper payments were found
as a result of testing. Furthermore, the assessment stated that the NLRB has effective procedures and
controls in place for its payment and disbursement processes. A detailed report of the NLRB’s improper

payments activities is presented in the Other Information section on page 130.

Prompt Payment Act

The Prompt Payment Act was enacted in 1982 to ensure the federal government makes timely payments.
Bills are to be paid within 30 days after receipt and acceptance of material and/or services - or - after
receipt of a proper invoice whichever is later. When payments are not made timely, interest is paid. The
Agency made late payments resulting in interest penalties of $152 in FY 2020.

Federal Financial Management Improvement Act (FFMIA)
The purpose of the Federal Financial Management Improvement Act of 1996 (FFMIA) is to advance federal
financial management by ensuring that federal financial management systems provide accurate, reliable,

and timely financial management information to the government’s managers.

Federal Managers’ Financial Integrity Act (FMFIA)

The Federal Managers’ Financial Integrity Act requires federal agencies to develop and implement
appropriate and cost-effective internal controls for results-oriented management, assess the adequacy
of those internal controls, identify needed areas of improvement, take corresponding corrective action,
and provide an annual statement of assurance regarding internal controls and financial systems. The
Annual Statement of Assurance and Management Control Over Financial Application Controls and
Financial Reporting submitted by the NLRB’s service provider follows this section.

NLRB management is responsible for establishing and maintaining an environment throughout the
Agency that is positive and supportive of internal controls and conscientious management. The NLRB is
committed to management excellence and recognizes the importance of strong financial systems and an
internal control system that promotes integrity, accountability, and reliability.

Internal control systems are expected to provide reasonable assurance that the following objectives are
being achieved:

+ Effectiveness and efficiency of operations.
+ Reliability of financial reporting.
+ Compliance with applicable laws and regulations.

In assessing whether these objectives are being achieved, the NLRB used the following standards in
accordance with OMB Circular no. A-123, Management'’s Responsibility for Enterprise Risk Management and
Internal Control (revised July 15, 2016; Appendix A revised June 6,2018).
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Creating and maintaining an organizational structure that
. promotes a high level of integrity and personal and professional
Control Environment . . .
standards and sets a positive and supportive attitude toward

internal controls through conscientious management.

. Identification and analysis of risks that could impede the
Risk Assessment . L
achievement of Agency goals and objectives.

Policies, procedures, techniques, and mechanisms to ensure
L proper stewardship and accountability for government
Control Activities L . o
resources and for achieving effective and efficient program

results.

Ensures the Agency’s control environment, risks, control
Information and Communications activities, and performance results are communicated
throughout the Agency.

Monitori Assessing quality of performance over time to ensure that
onitorin
& internal control processes are appropriate and effective.

The NLRB’s approach to assessing its internal controls included the identification and assessment of risks
by 50 desighated managers on an Agency-wide basis. In completing this annual review, the designated
managers, in conjunction with subordinate staff as needed, used personal judgment as well as other
sources of information. These sources included: knowledge gained from day-to-day operations; Inspector
General audits and investigations; program evaluations; reviews of financial systems; annual performance
plans; and previous management reviews. The desighated managers were responsible for conducting
reviews of program operations, assisting program offices in identifying risks and conducting internal
control reviews, issuing reports of findings, and making recommendations to improve internal controls

and risk management.

Based on the internal controls program, reviews, and consideration of other information, senior
management’s assessment of the NLRB’s internal controls is that controls are adequate to provide
reasonable assurance in support of effective and efficient operations, reliable financial reporting, and

compliance with laws and regulations.

The Annual Statement of Assurance provided on page 53 is required by the FMFIA and OMB Circular no.

A-123, Management’s Responsibility for Enterprise Risk Management and Internal Control.

FMFIA SECTION 2, MANAGEMENT CONTROL
Section 2 of the FMFIA requires federal agencies to report, based on annual assessments, any material
weaknesses that have been identified in connection with their internal and administrative controls.
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The reviews that took place in FY 2020 provide reasonable assurance that NLRB systems and internal
controls comply with the requirements of FMFIA.

FMFIA SECTION 4, FINANCIAL MANAGEMENT SYSTEMS

Section 4 of the FMFIA requires that agencies’ financial management systems controls be evaluated
annually. The NLRB evaluated its financial management systems for the year ending September 30,
2020, in accordance with the FMFIA and OMB Circular no. A-123 Appendix D, Compliance with the Federal
Financial Management Improvement Act of 1996. The NLRB’s financial systems, taken as a whole, conform
to the principles and standards developed by the Comptroller General, OMB, and the Treasury. The
Agency also reviews the Statement on Standards for Attestation Engagements no. 18 (SSAE-18) for all
systems operated by IBC to ensure that independent auditors have also certified that the necessary
controls are in place, so the NLRB can rely on those systems.
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS
BOARD WASHINGTON, DC

October 26, 2020
ANNUAL STATEMENT OF ASSURANCE

Management is responsible for establishing and maintaining effective internal controls and
financial management systems that meet the objectives of the Federal Managers’ Financial
Integrity Act (FMFIA). The National Labor Relations Board (NLRB) assessed the effectiveness
of internal control over reporting, the efficiency of operations, and compliance with applicable
laws and regulations in accordance with Office of Management and Budget (OMB) Circular No.
A-123, Management’s Responsibility for Enterprise Risk Management and Internal Control.
Based on the preliminary results of this evaluation, the NLRB can provide reasonable assurance
over the effectiveness and efficiency of its internal controls and operations. Additionally, the
NLRB has complied with the applicable laws and regulations as of September 30, 2020. Internal
controls that were tested at the NLRB are operating effectively to provide reasonable assurance
that the related control objectives were met during the specified period, and no material
weaknesses were identified in the design or operation of the internal controls.

In accordance with the requirements of OMB Circular No. A-123, Appendix A, Management of
Reporting and Data Integrity Risk, the NLRB assessed the effectiveness of internal control over
financial reporting, which includes internal control related to the preparation of the annual
financial statements, safeguarding of assets, and compliance with applicable laws and regulations
governing the use of budget authority and other applicable laws and regulations that could have a
direct and material effect on the financial statements. The result of this evaluation provides
reasonable assurance that the NLRB’s internal control over financial reporting was operating
effectively as of September 30, 2020.

The NLRB also conducted reviews of financial management systems. Based on the results of
these reviews, the NLRB can provide reasonable assurance that the financial management

systems comply with the applicable provisions of the FMFIA as of September 30, 2020.

Additionally, the NLRB has submitted all of the quarterly Fiscal Year 2020 procurement DATA
Act submissions to the U.S. Department of the Treasury as required by the DATA Act.

Q@M@ﬁ (% 8. Gt

John F. Ring Peter B. Robb
Chairman General Counsel
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PROGRAM PERFORMANCE

Performance Goals and Objectives
This section of the PAR details the NLRB’s efforts to meet its strategic

and performance goals. The two mission-related goals of the NLRB’s

Strategic Plan represent the core functions of the Agency in enforcing

the NLRA as efficiently as possible and in a manner that gives full effect
to the rights afforded to all parties under the Act. The two support goals
further enable the Agency to accomplish its mission. Please see Appendix
D for the list of performance measures for the support goals, as well as the

management strategies for all the Agency goals.

The Board and the GC share a common goal of ensuring that the NLRA
is fully and fairly enforced. Although they have separate statutory
functions, representatives of the Board and the GC worked together
in developing one comprehensive Strategic Plan and Performance and

Accountability Report.
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MEASURING PERFORMANCE

One of the NLRB’s human capital goals is to create a results-oriented performance culture that clearly
links employee performance and pay to the attainment of the NLRB’s strategic goals. The Agency has
two mission-related goals that emphasize individual segments of case processing to promote timely,
efficient, and well-managed casehandling and two support goals that give a broader picture of how the
Agency achieves its mission.

As to Agency success in bringing effective resolution to labor disputes in a timely manner, it should be
noted that it is difficult for an agency, such as the NLRB, to measure “outcomes” in the sense intended by
the authors of the Government Performance and Results Act (GPRA) and the Government Performance
and Results Modernization Act (GPRAMA). In the representation case area, for instance, the Agency

does not control or seek to influence the results of elections but strives instead to ensure the rights of
employees to freely and democratically determine, through a secret ballot election, whether they wish to
be represented by a labor organization. If the Agency concludes that all the necessary requirements for
conducting an election have been met, it will either direct an election or approve the parties’ agreement
to have an election. The performance measure that the Agency has established for the conducting of
elections is objective and is not dependent on the results of the election. The true outcome of properly

conducted elections is employees freely exercising their statutory rights as set out in the NLRA.

The aim of the Agency is to prevent industrial strife and unrest that burdens the free flow of commerce.
An indicator of success in the achievement of this aim is labor peace. While it is difficult to quantify by
the number of ULPs, the Agency can quantify our commitment to resolve all disputes that are brought
before us, and to provide a remedy and ensure that labor peace is maintained or restored. Noting that the
Agency cannot sua sponte® investigate the actions of an employer or labor union without a charge being
filed, the NLRB established two performance measures. The timeliness and quality of case processing,
from the filing of an ULP charge to the closing of a case, are the focus of those performance measures.

The tables and narratives in this section show the proposed annual targets for performance measures
and management strategies for the four-year period covered by the current Strategic Plan (FYs 2019-
2022). The actual results achieved for the performance measures and management strategies for FYs
2015-2019 can be found in Appendix C. Several of the goals below originated in FY 2019, so there is no
historical data prior to 2019.

A Latin phrase describing an act of authority taken without formal prompting from another party.
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Strategic Goal 1(Mission):

Promptly and fairly resolve through investigation, settlement or
prosecution, unfair labor practices under the National Labor Relations Act.

Objective:
1. Achieve established performance measures for the resolution of meritorious
unfair labor practice charges.

Initiatives:
1. Achieve a collective 20% increase in timeliness of case processing under established performance
measures for the resolution of all meritorious unfair labor practice charges.

2. Achieve enhanced performance for the resolution of all unfair labor practice charges.

3. Ensure that all matters before the Agency are handled in a fair and consistent manner.

Resolution of meritorious unfair labor practice charges

After an individual, employer, or union files a ULP charge, the charge is investigated, and a Regional
Director determines whether the charge has merit. Once a Regional Director has determined a ULP
charge has merit, absent settlement, a complaint issues and the case is scheduled for a hearing before
an ALJ. Settlement efforts continue throughout the course of the litigation. The vast majority of
settlements are achieved before trial.

Once the ALJ issues a decision, the decision is not final until adopted by the Board. The parties, including
the GC, can appeal the ALJ’s decision to the Board. The Board issues a final order resolving the ULP case,
which includes consideration of any appeals that may be filed regarding the ALJ’s decision. Ordinarily,

the Centralized Compliance Unit (CCU), a group within the Division of Operations-Management, will
attempt to secure compliance during the 30-day period following the Board's order. If compliance cannot
be obtained, the CCU may refer the case to the Appellate and Supreme Court Litigation Branch of the
Division of Enforcement Litigation, which typically proceeds to seek a judgment from an appropriate U.S.
Court of Appeals enforcing the Board’s order.

Following final court judgment, any disagreements about what steps are necessary before the case can
be closed on compliance are resolved either in compliance proceedings before the Board or a reviewing
court, or in extreme cases, in contempt proceedings.

Compliance marks the point where an employer or union has ceased engaging in the ULP conduct being
prosecuted and has taken appropriate affirmative action, including reinstatement and the payment of
backpay, to make whole those injured by the ULP.
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In sum, a ULP case is considered resolved and is closed when it has been completely processed, such that
the charge allegations have been investigated, and, where appropriate, remedied and there is no further
action to be taken by the Agency. Where a Board order or approved settlement agreement sets forth
remedial action, cases are most often (98 percent of FY 2020 closures in such cases) closed on compliance
with the applicable order or settlement. Where exigent circumstances, such as interceding business closure,
make it impossible or impracticable to obtain full compliance, the case will be closed on partial compliance

(1 percent of FY 2020 closures) or, rarely, despite non-compliance (1 percent of 2020 closures).

Goal 1, Initiative 1 - Performance Measures:

Measure 1: Realize a 5% annual decrease in the average time required to resolve meritorious unfair labor
practice charges through adjusted withdrawal, adjusted dismissal, settlement or issuance of complaint.

GOAL NO. 1, Initiative 1, Measure 1

Decrease in the average time required to resolve meritorious unfair labor practice charge

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 101 days 95 days 90 days 85 days
ACTUAL 74 days 70.5 days

The Strategic Plan for FY 2019 through FY 2022 set a target of a 20 percent reduction over four years
starting in FY 2019 in average time to resolve meritorious unfair labor practice charges, using FY 2018
numbers as the baseline from which the targets were calculated. To meet this 20 percent reduction
target, the Agency uses a measure of 5 percent annual reduction as a target each year for four years.
Therefore, the FY 2019 target reduction was 5 percent and the FY 2020 target was 10 percent from the FY
2018 baseline. In FY 2019, the NLRB realized a 30.2* percent decrease from FY 2018 and exceeded the 5
percent target by 25.2 percent. In FY 2020, the NLRB realized a 33.5 percent decrease from FY 2018,a 4.7
percent decrease from FY 2019 and exceeded the 10 percent target by 23.5 percent.

*This number was incorrectly reported in FY 2019 as 22 percent.
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Measure 2: Realize a 5% annual decrease in the average time between issuance of complaint and

settlement by ALJ or issuance of ALJ decision.

GOAL NO. 1, Initiative 1, Measure 2

Decrease in the average time between issuance of complaint and settlement by

ALJ or issuance of a decision

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 230 days 218 days 206 days 194 days
ACTUAL 264 days 283 days

For FY 2020, the average number of days between issuance of complaint and issuance of an ALJ decision
for meritorious unfair labor practice charges went up slightly (+7.2 percent) from FY 2019, and as a result,
the goal for this measure was not met. This is due primarily to the impact of the COVID-19 pandemic, which
resulted in the cancellation of all unfair labor practice hearings for a period of time, and subsequent delays
in scheduling virtual hearings. This impacted the average number of days between issuance of a complaint
and issuance of an ALJ’s decision regarding the complaint.

Measure 3: Realize a 5% annual decrease in the average time between issuance of ALJ decision and Board order.

GOALNO. 1, Initiative 1, Measure 3

Decrease in the average time between issuance of an ALJ decision and a Board order

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 556 days 527 days 497 days 468 days
ACTUAL 513 days 544 days

For FY 2020, the average time between issuance of an ALJ decision and a Board order in meritorious
unfair labor practice cases went up slightly (+6 percent) from FY 2019, and the goal for this measure was
not met. This is due primarily to the Board’s initiative during FY 2020 to issue decisions in its oldest
pending cases by the end of the fiscal year. The Board had great success in achieving this goal, and as a
result, reduced the average age of cases pending before the Board from 157 days at the end of FY 2019
to only 85 days at the end of FY 2020, a 46% reduction in the age of pending cases. The issuance of
decisions in a large number of older cases during FY 2020, however, resulted in an increase in the average
number of days between issuance of an ALJ decision and a Board order for this measure for FY 2020,

which explains the increase in this measure.

NLRB - FY 2020 PAR



Performance Section - 61

Measure 4: Realize a 5% annual decrease in the average time between issuance of a Board order and the

closing of the case.

GOAL NO. 1, Initiative 1, Measure 4

Decrease in the average time between issuance of a Board order and the closing of the case

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 616 days 583 days 556 days 518 days
ACTUAL 541 days 578.5 days

The Strategic Plan for FY 2019 through FY 2022 set a target of a 20 percent reduction over four years
starting in FY 2019 in average time between issuance of a Board order and the closing of a case, using FY
2018 numbers as the baseline from which the targets were calculated. To meet this 20 percent reduction
target, the Agency uses a measure of a 5 percent annual reduction as a target each year for four years.
Therefore, the FY 2019 target reduction was 5 percent and the FY 2020 target was 10 percent from the FY
2018 baseline. In FY 2019, the NLRB realized a 16.5* percent decrease from FY 2018 and exceeded the 5
percent target by 11.5 percent. In FY 2020, the NLRB realized a 10.7 percent decrease from FY 2018,a 6.9
percent increase from FY 2019 and exceeded the 10 percent target by 0.7 percent.

*This number was incorrectly reported in FY 2019 as 17.2 percent.

Goal 1, Initiative 2 - Performance Measures:

Resolution of all unfair labor practice charges

After an individual, employer, or union files a ULP charge, the charge is investigated, and a Regional
Director determines whether the charge has merit. and decides whether to issue a complaint. If a
charge is found to have no merit, which occurs in about two-thirds of the cases, it is dismissed if the
charging party does not withdraw it. A dismissal can be appealed to the GC. Once a Regional Director
has determined a ULP charge has merit, absent settlement, a complaint issues and the case is scheduled
for a hearing before an ALJ. Settlement efforts continue throughout the course of the litigation. The vast
majority of settlements are achieved before trial.

Once the ALJ issues a decision, the decision is not final until adopted by the Board. The parties, including
the GC, can appeal the ALJ’s decision to the Board. The Board issues a final order resolving the ULP case,
which includes consideration of any appeals that may be filed regarding the ALJ’s decision. Ordinarily, the
CCU, a group within the Division of Operations-Management, will attempt to secure compliance during the
30-day period following the Board’s order. If compliance cannot be obtained, the CCU may refer the case to
the Appellate and Supreme Court Litigation Branch of the Division of Enforcement Litigation, which typically

proceeds to seek a judgment from an appropriate U.S. Court of Appeals enforcing the Board’s order.
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Following final court judgment, any disagreements about what steps are necessary before the case can
be closed on compliance are resolved either in compliance proceedings before the Board or a reviewing

court, or in extreme cases, in contempt proceedings.

Compliance marks the point where an employer or union has ceased engaging in the ULP conduct being
prosecuted and has taken appropriate affirmative action, including reinstatement and the payment of

backpay, to make whole those injured by the ULP.

In sum, a ULP case is considered resolved and is closed when it has been completely processed, such that
the charge allegations have been investigated, and, where appropriate, remedied and there is no further
action to be taken by the Agency. Where a Board order or approved settlement agreement sets forth
remedial action, cases are most often (98 percent of FY 2020 closures in such cases) closed on compliance
with the applicable order or settlement. Where exigent circumstances, such as interceding business closure,
make it impossible or impracticable to obtain full compliance, the case will be closed on partial compliance

(1 percent of FY 2020 closures) or, rarely, despite non-compliance (1 percent of 2020 closures).

Measure 1: Realize a 5% annual decrease in the average time required to resolve unfair labor practice

charges through withdrawal, dismissal, settlement or issuance of complaint.

GOAL NO. 1, Initiative 2, Measure 1

Decrease in the average time required to resolve unfair labor practice charge

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 86 days 81days 77 days 72 days
ACTUAL 74 days 73.9 days

The Strategic Plan for FY 2019 through FY 2022 set a target of a 20 percent reduction over four years
starting in FY 2019 in average time to resolve unfair labor practice charges, using FY 2018 numbers as the
baseline from which the targets were calculated. To meet this 20 percent reduction target, the Agency
uses a measure of a 5 percent annual reduction as a target each year for four years. Therefore, the FY
2019 target reduction was 5 percent and the FY 2020 target was 10 percent from the FY 2018 baseline.

In FY 2019, the NLRB realized a 17.8* percent decrease from FY 2018 and exceeded the 5 percent target by
12.8 percent. In FY 2020, the NLRB realized a 17.9 percent decrease from FY 2018, a 0.1 percent decrease
from FY 2019 and exceeded the 10 percent target by 7.9 percent.

*This number was incorrectly reported in FY 2019 as 17.5 percent.
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Measure 2: Realize a 5% annual decrease in the average time between issuance of complaint and

settlement by ALJ or issuance of ALJ decision.

GOAL NO. 1, Initiative 2, Measure 2

Decrease in the average time between issuance of complaint and settlement by

ALJ or issuance of a decision

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 230 days 218 days 206 days 94 days
ACTUAL 149 days 162 days

For FY 2020, the average number of days between issuance of complaint and issuance of an ALJ decision
for unfair labor practice charges went up slightly (+8.7 percent) from FY 2019, and as a result, the goal for
this measure was not met. This is due primarily to the impact of the COVID-19 pandemic, which resulted
in the cancellation of all unfair labor practice hearings for a period of time, and subsequent delays in
scheduling virtual hearings. This impacted the average number of days between issuance of a complaint
and issuance of an ALJ’s decision regarding the complaint.

Measure 3: Realize a 5% annual decrease in the average time between issuance of ALJ decision and Board

order.

GOAL NO. 1, Initiative 2, Measure 3

Decrease in the average time between issuance of an ALJ decision and a Board order

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 556 days 527 days 497 days 468 days
ACTUAL 496 days 505 days

For FY 2020, the average time between issuance of an ALJ decision and a Board order in unfair labor
practice cases went up slightly (1.8 percent) from FY 2019, and the goal for this measure was not met.
This is due primarily to the Board’s initiative during FY 2020 to issue decisions in its oldest pending cases
by the end of the fiscal year. The Board had great success in achieving this goal, and as a result, reduced
the average age of cases pending before the Board from 157 days at the end of FY 2019 to only 85 days
at the end of FY 2020, a 46% reduction in the age of pending cases. The issuance of decisions in a large
number of older cases during FY 2020, however, resulted in an increase in the average number of days
between issuance of an ALJ decision and a Board order for this measure for FY 2020, which explains the

increase in this measure.
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Measure 4: Realize a 5% annual decrease in the average time between issuance of a Board order and the
closing of the case.

GOAL NO. 1, Initiative 2, Measure 4

Decrease in the average time between issuance of a Board order and the closing of the case

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 616 days 583 days 551 days 518 days
ACTUAL 540 days 556 days

The Strategic Plan for FY 2019 through FY 2022 set a target of a 20 percent reduction over four years
starting in FY 2019, in average time between issuance of a Board order and the closing of a case, using FY
2018 numbers as the baseline from which the targets were calculated. To meet this 20 percent reduction
target, the Agency uses a measure of a 5 percent annual reduction as a target each year for four years.
Therefore, the FY 2019 target reduction was 5 percent and the FY 2020 target was 10 percent from the FY
2018 baseline. In FY 2019, the NLRB realized a 16.7* percent decrease from FY 2018 and exceeded the 5
percent target by 11.7 percent. In FY 2020, the NLRB realized a 14.2 percent decrease from FY 2018, a 3.0
percent increase from FY 2019 and exceeded the 10 percent target by 4.2%.

*This number was incorrectly reported in FY 2019 as 17.2 percent.

Goal 1, Initiative 3 - Performance Measures:
Measure 1: Ensure that Regional case processing procedures evolve with the Agency’s strategic goals and

technological advancements.

+ Migrated 100 percent on-premise workloads to Microsoft Azure Cloud services, providing high

availability, scalability, redundancy, and increased performance

+ Replaced legacy NxGen E-Service platform with My Account Portal and integration with login.gov,

enhanced e-filing and customer notification.

+ Refreshed NxGen product suite technology stacks and adopted latest Azure Cloud services, provided

increased security and improved case processing procedures.

+ Developed and implemented the Translation Information Management System (TIMS) which allows
Agency employees the ability to request interpreting and translation services to a group of Language
Specialists within the Agency, enhancing case processing.

+ Developed My Case Folders, a dedicated application which allows users easily access files associated
with the case, add case documents and share with other NxGen users.

NLRB - FY 2020 PAR



Performance Section « 65

+ A new and a more robust Private Solr architecture has been introduced and integrated with NxGen to

enhance the enterprise case search capability and analytics.

Measure 2: Conduct annual quality reviews of Regional unfair labor practice case files and institute
modifications to case processing as appropriate.

The quality review process is broken down into the three phases below. The reviewer looks at the quality
of case work to ensure Regions are follow currently guidance and Board law.

PHASE 1- INVESTIGATION AND DETERMINATION

Number of cases reviewed: TEN (10). Cases selected will include one 8(a)(1) case, two 8(a)(3) cases, one
8(a)(5) case, and two CB cases. At least one case will involve a potential 10(j) situation. The remainder will
be left to the reviewer’s discretion.

PHASE 2 - IMPLEMENTATION
Number of cases reviewed: SEVEN (7). Cases selected will include two cases in which the Region issued a
long form dismissal and one case in each of the following categories: complaint, non-Board settlement,

informal Board settlement, litigated ULP trial, and formal compliance.

PHASE 3 - R CASE REVIEW

Number of cases reviewed: THREE (3). One case in each of the following categories: pre-election hearing,
post-election hearing, large election (typically <100 employees). In each of these matters, the review will
cover the entire file.

Strategic Goal 2 (Mission):

Promptly and fairly investigate and resolve all questions concerning

representation of employees.

Objectives:
1. Achieve established performance measures for the timely resolution of all questions
concerning representation of employees.

Initiatives:
1. Achieve established performance measures for the resolution of representation cases.

2. Ensure that all matters before the Agency are handled in a fair and consistent manner.
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Goal 2, Initiative 1- Performance Measures

Measure 1: The percentage of representation cases resolved within 100 days of filing the election petition.

This measure focuses on the time taken to resolve a representation case, including time spent on both
the GC and the Board sides of the Agency.

An employer, labor organization, employee, or group of employees may file a petition in an NLRB Regional
Office requesting an election to determine whether a majority of employees in an appropriate bargaining
unit wishes to be represented by a labor organization. When a petition is filed, the Agency works with
parties toward a goal of reaching a voluntary agreement regarding conducting an election, as opposed

to a Regional Director directing an election, if appropriate. This measure reflects the percentage of
representation cases closed within 100 days. A case is closed when the question as to whether or not a
labor organization will represent employees has been finally resolved.

Representation cases are resolved and closed in a number of ways:

- Cases may be dismissed before an election is scheduled or conducted. Dismissals at an early stage
in processing may be based on a variety of reasons, for example: the employer does not meet the
Agency’s jurisdictional standards; the petitioner fails to provide an adequate showing of interest to

support the petition; and/or the petition was filed in an untimely manner.

- Cases may also be withdrawn by the petitioner for a variety of reasons, such as lack of sufficient

support among the bargaining unit.

+ The majority of cases are resolved upon issuance of either a certification of representative (the union

prevails in the election) or a certification of results (the union loses the election).

+ In a small percentage of cases, there are post-election challenges or objections to the election. The

case is not closed until the challenges and/or objections have been resolved.

In FY 2020, the NLRB ended the year by closing 84.2 percent of all representation cases within 100 days
from the filing of the petition due to the challenges posed by the COVID-19 pandemic.

GOALNO. 2, Initiative 1, Measure 1

Percentage of Representation Cases Resolved Within 100 Days

YEAR FY 2019 FY 2020 FY 2021 FY 2022
TARGET 85.8% 85.8% 85.9% 85.9%
ACTUAL 90.7% 84.2%

Counting of days: The 100 days is calculated from the date the petition is formally docketed.
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Goal 2, Initiative 2 - Performance Measures:
Measure 1: Ensure that Regional case processing procedures evolve with the Agency’s strategic goals and

technological advancements.

+ Migrated 100 percent on-premise workloads to Microsoft Azure Cloud services, providing high

availability, scalability, redundancy, and increased performance

+ Replaced legacy NxGen E-Service platform with My Account Portal and integration with login.gov,

enhanced e-filing and customer notification.

+ Refreshed NxGen product suite technology stacks and adopted latest Azure Cloud services, provided

increased security and improved case processing procedures.

+ Developed and implemented the Translation Information Management System (TIMS) which allows
Agency employees the ability to request interpreting and translation services to a group of Language
Specialists within the Agency, enhancing case processing.

+ Developed My Case Folders, a dedicated application which allows users easily access files associated
with the case, add case documents and share with other NxGen users.

+ A new and a more robust Private Solr architecture has been introduced and integrated with NxGen to

enhance the enterprise case search capability and analytics.

Measure 2: Conduct annual quality reviews of Regional representation case files and institute modifications
to case processing as appropriate.

The quality review process is broken down into the three phases below. The reviewer looks at the quality
of case work to ensure Regions are follow currently guidance and Board law.

PHASE 1- INVESTIGATION AND DETERMINATION

Number of cases reviewed: TEN (10). Cases selected will include one 8(a)(1) case, two 8(a)(3) cases, one
8(a)(5) case, and two CB cases. At least one case will involve a potential 10(j) situation. The remainder will
be left to the reviewer’s discretion.

PHASE 2 - IMPLEMENTATION
Number of cases reviewed: SEVEN (7). Cases selected will include two cases in which the Region issued a
long form dismissal and one case in each of the following categories: complaint, non-Board settlement,

informal Board settlement, litigated ULP trial, and formal compliance.

PHASE 3 - R CASE REVIEW

Number of cases reviewed: THREE (3). One case in each of the following categories: pre-election hearing,
post-election hearing, large election (typically <100 employees). In each of these matters, the review will
cover the entire file.
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Strategic Goal 3 (Support):

Achieve Organizational Excellence and Productivity in the Public Interest

Objectives:
1. Recruit, develop, and retain a highly motivated, productive, talented, and diverse workforce
to accomplish our mission.

2. Promote a culture of professionalism, mutual respect, and organizational pride.

Initiatives:
1. Invest in and value all employees through professional development, workplace flexibilities,

fair treatment, and recognition of performance in the public interest.

2. Develop and implement recruitment strategies to ensure a highly qualified, productive and
diverse workforce.

3. Improve employee satisfaction and employee engagement.

4. Ensure that employees understand the Agency’s mission and how they contribute to its

accomplishments.

5. Cultivate and promote Agency programs that encourage collaboration, flexibility, diversity
and mutual respect to enable individuals to contribute to their full potential.

Strategic Goal 3 is a management strategy-based goal that is comprised of two objectives with their
own set of initiatives. Each initiative has a set of measures that were created in order to identify the
management actions that need to be taken to achieve the goal. For the full outline of the goal please see

Appendix D on page 194.

Organizational Excellence ensures the ongoing efforts to engage and motivate employees will increase
the commitment to the Agency mission. These efforts will also attract qualified and diverse applicants
to improve the quality and productivity of the Agency. The continuous commitment of assessing the
organizational excellence enables the Agency to proactively enhance the organization’s overall service
and commitment to customers and employees. Accomplishments in FY 2020 in include:

EMPLOYEE DEVELOPMENT
+ During FY 2020, the Office of Human Resources (OHR) transitioned all Agency employees to USA

Performance, the automated performance management system.
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» The Agency’s Performance Management Program continued to provide training and coaching
with robust tools and resources to make certain the essential points of the Agency’s Performance

Management System met the key activities for the 4 appraisal cycles.

+ The Office of Employee Development (OED) continues to offer a wide array of online and blended
media training offerings to enhance employee development at the Agency. During FY 2020, there were
9,860 individual courses completed in Skillport, 786 course enrollments through West LegalEdcenter,
and monthly training on the Agency’s internal case management system NxGen through the Training
Tuesday program.

» Additionally, OED offered monthly live training sessions via webinar on general skills and leadership
topics. In FY 2020, OED expanded its online training offerings to include an online simulation for Trial
Training and conducted a virtual teambuilding event for the Board-side staff and a virtual conference
for Regional Directors.

+ OED continued to offer Individual Development Plan (IDP) tools via an online form available to all employees.

» The IDP tool includes self-assessments, goal planning worksheets, and an IDP form that employees

can use to plan for and track their development activities.

+ OED aligned the Agency’s Leadership Development Program (LDP) with the supervisory and managerial
training frameworks provided by OPM and with the Senior Executive Service (SES) Executive Core
Qualifications. The LDP provides development resources for aspiring supervisors, new and current

managers and supervisors, aspiring executives, and existing executives.

» The LDP guide and offerings are made available on the Agency’s intranet site. OED has also completed
a Training Needs Assessment to identify Agency-wide development needs in critical job fields and has
developed a competency model framework to chart career progression and inform gap analysis.

+ OHR continues to hire in accordance with federal guidelines and follows procedures to attract a diverse
workforce that includes Veterans.

+ In 4th quarter of FY 2020, the Office of Equal Employment Opportunity (OEEO) launched annual
mandatory training for Agency managers and supervisors to meet training requirements from the Office
of Special Counsel (OSC). In addition, the OEEO director briefed newly appointed Regional Directors and
Deputy General Counsels (DGCs) on the Agency’s Equal Employment Opportunity (EEO) program and on
federal sector EEO regulations regarding whistleblower protections, prohibited personnel practices and
prohibitions against retaliation.

WORKFORCE MANAGEMENT
+ OED began working with the Human Capital Planning Office (HCPO) to develop an Agency-wide
succession plan during the 4th quarter of FY 2020.

+ OHR partnered with the OEEO on a self-identifying process for employees to anonymously identify
their race, national origin, and disability through Employee Express.
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+ OHR continued to validate that employees have performance plans through its new USA Performance
reporting system.

» The process is used for all NLRB employees to include all bargaining unit, non-bargaining unit, and
Professional Association employees. All employees were issued a performance plan at the beginning
of the reporting period.

» Performance appraisals were issued in March and June for NLRB Union staff members and July for

non-union employees.

+ OHR seamlessly transitioned the New Employee Orientation (NEO) to a 100 percent virtual and

interactive presentation using Skype technology, due to COVID-19.

» This included coordinating with the OCIO for new employees to obtain computer and log-in information

and with the Security Branch to receive government credentials.
» Additionally, the OHR added the NLRB’s Office of Equal Employment Opportunity (OEEO) to the NEO.

+ OEEO continued to provide resources and serve as a consultant for Agency managers to field questions
on ways to handle sensitive EEO issues.

» OEEO identified appropriate resources for diversity and inclusion training, and presented it to the
OEEO staff, all Agency EEO counselors and Special Emphasis Program Coordinators at Headquarters

and in all field offices.

» OEEO collaborated with the OED to develop and present training Agency-wide training on
unconscious bias.

+ During FY 2020, the Security Branch reduced the number of backlogged reinvestigations to 284 from 331.

MOTIVATION

+ HCPO completed enhancements to its SharePoint website. The enhancements promote information
sharing on a variety of employee engagement topics and include an interactive ideation portal and a
toolkit to facilitate communication with the HCPO. It is expected that not only will communication
improve between the HCPO and the workforce, but communication and engagement will also improve
between employees and managers as a result of these new tools, which should help strengthen overall
Agency performance and employee engagement.

+ The HCPO developed a Your Voice Matters! ideation portal on its SharePoint site where employees can
access and contribute to driving greater employee engagement by submitting new ideas/suggestions
and also by suggesting solutions to existing organizational problems/barriers.

» The HCPO reviews the site daily and helps adjudicate submitted ideas/suggestions into action.
Additionally, after an idea/suggestion is implemented, a listing of implemented actions are/were
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posted to the site so that employees are made aware of how they helped managers and supervisors
boost employee engagement and address real-time organizational challenges.

+ Additionally, the HCPO completed and made accessible a collection of Federal Employee Viewpoint
Survey (FEVS) accomplishments so that employees could know about what actions leadership have
implemented in response to their feedback to the FEVS. These measures enhance transparency, which
should motivate employees to participate in the FEVS at a much higher rate.

+ The HCPO issued a memorandum to all employees signhed by the Chairman and GC on the value of
the FEVS and soliciting employee participation in the 2020 FEVS. The HCPO also published FAQs to
the Employee Viewpoint Survey (EVS) Page on its SharePoint site, which addressed commonly asked
questions regarding the 2020 FEVS.
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Strategic Goal 4 (Support):

Manage Agency resources efficiently and in a manner that instills public trust.

Objectives:
1. Use information and technology to monitor, evaluate, and improve programs and processes
in order to accomplish the Agency’s mission and increase transparency.

2. Evaluate and improve the Agency’s Outreach Program

3. Conduct all internal and external Agency business in an ethical and timely manner.

Initiative:
1. Improve the productivity of the Agency’s case management by standardizing business
processes in a single unified case management system.

2. Achieve more effective and efficient program operations in the NLRB
administrative functions by automating and improving processes and information sharing
within the Agency.

3. Effective management of fiscal resources.

4. Right-sizing and closing Field Offices and Headquarters office space by up to 30% over the
next five years in accordance with General Services Administration (GSA) guidelines.

5. Enhance Agency’s Outreach Program.

6. Promote an ethical culture within the NLRB through leadership, communications, awareness,
resources, and oversight.

7. Respond to internal audits in a timely manner.
8. Respond to external audits in a timely manner.

9. Respond to FOIA and other public inquiries in a timely manner.

Strategic Goal 4 consists of management strategies that are comprised of three objectives. Each set of
objectives has its own set of initiatives. Each initiative has a set of measures that were created in order
to identify the management actions that need to be taken to achieve the goal. For the full outline of the
goal please see Appendix D on page 194.

Federal Employees are charged with managing programs and federal funds in an efficient and effective
manner. As stewards of these federal funds, the Agency is making every effort to instill public trust.
Accomplishments in FY 2020 include:
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INFORMATION AND TECHNOLOGY:
The Agency uses an electronic filing program (E-file) to allow constituents to electronically file documents
with the Agency. In FY 2020:

Number of E-Filings Received 14,320
Number of Documents Received 24,869
Number of Board and ALJ Decisions E-Served 483
Total Number of parties E-Serviced Decisions 30,694
Number of E-Deliveries of Case Documents 58,520

Providing accessible information to the public is an important part of the NLRB’s mission:

Number of NLRB Document Types Available for Public Access 560

Total Number of Case Documents Available for Public Access 1,619,011

Please see http://www.nlrb.gov/open/public-documents for a list of the document types available to the
public and https://www.nlrb.gov/reports for updates metrics for FY 2020 Charges & Complaints, Petitions

& Elections, Decisions, Litigation, Remedies, Recent Filings and Tally of Ballots.
In FY 2020 the following new enhancements were developed for the Agency’s public website:

+ MyNLRB - Allows stakeholders to personalize their website experience with targeted regional news and
case information and access to their saved searches.

+ Advanced Data Search - Provides stakeholders the ability to create, save and download ad-hoc
searches for case and election data.

+ Spanish Translations - Provides Spanish translations of approximately 40-50 pages of the public
website with the ability for users to switch back and forth between Spanish and English.

+ Interactive Map - Provides Unfair Labor Practice (C) and Representation (R) case data via an interactive
map interface.

To streamline Agency processing, the Administrative Systems Team focused on Business Process Automation
using SharePoint as the platform. The Administrative System’s team is in the process of automating over
200 of the Agency’s processes/forms using SharePoint, InfoPath, and/or PowerApps/Automate, web services,
and Microsoft Azure components. The business analysts continue to collect requirements and document
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the process flows, while the developers work to complete the automation of the process. Following are the
processes that were either completed, updated with enhancements or are ongoing in FY 2020:

+ Case Records Unit Weekly Statistics
« Form 4197 - Employee Exiting

+ Professional Liability Insurance Form
+ Facilities Request Form

+ Retirement Estimate Annuity Form

+ Employee Suggestion Form

+ Memento of Recognition

+ Shred Service Verification Form

+ Travel Card Request

+ Travel Training Form

+ Transportation Reimbursement

+ Payroll Ticketing System

+ Ethics Skip Counsel

« Ethics Legally Protected Information
+ Ethics Inquiry

The Administrative Systems Team also completed the following:

+ Completed the development of an EEO Case Tracking System to automate their case processing end-
to-end and provide a better mechanism for monthly and yearly reporting.

+ Completed the development of a case tracking system for the Reasonable Accommodation process.

» The Reasonable Accommodation process provides a means in which to request and track
accommodations for NLRB employees and applicants for employment to ensure that qualified
individuals with disabilities enjoy equal access with respect to the: (a) application process; (b) to
enable an individual with a disability to perform essential job functions; and (c) to provide equal
access to the benefits and privileges of employment; unless to do so would cause undue hardship to

the NLRB; and to handle requests as quickly as possible, and in as confidential manner.

- Continued development to automate a case tracking system for the Special Counsel Labor Relations
Branch which will track grievances, integrate with the EEO case tracking system, and other general
inquiries from management.
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Completed the development and deployment of the automation of the GC memorandum process.
GC memos are authored in Microsoft Word and upon final approval, a workflow process converts the

document to pdf and transfers it to both the Agency Intranet and Agency public website.

Completed the development and deployment of a reporting dashboard for the Acquisitions
Management Branch (AMB) using Microsoft PowerBlI for the entire purchase card dataset. Data is
ingested from multiple sources (CitiBank, Oracle Federal Financials, and Excel).

Due to COVID-19, OCIO implemented a process within SharePoint for creating secure sites for the ALJs
and their bailiffs to manage their Hearings and Cases with external parties. Documents and evidentiary

information are made available to parties on a case to ensure Hearings can occur remotely.

FINANCIAL MANAGEMENT:

Provided a response to address Questions for the Records received from the Chair and Ranking
Members of the Subcommittee on DOL, Health and Human Services (HHS), and Education and Related
Agencies.

Developed monthly Status of Funds Reports and conducted Quarterly Reviews to examine overall
spending and the budgetary impacts due to the COVID-19 pandemic.

Routinely monitored and performed reviews of unliquidated obligations to properly report obligation

balances and commitments.

During FY 2020 the OCFO addressed and closed out thirteen audit recommendations from previous

year’s audits.

The OCFO submitted all quarterly and annual reporting requirements to Congress, OMB, and
Department of Treasury.

In response to the OMB Directive M-19-13, strategic sourcing/category management initiatives, the
Agency collects data on those initiatives and reports out annually on progress towards increasing the
utilization of the initiatives.
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Small Business Goal Status*

Gov-Wide

Category 2020 2019 2018 2017 2016
Goal

Small Business 23% 58.79% 68.78% 65% 41.70% 36.51%
Women Owned Small Business 5% 1.30% 9.83% 5% 7.47% 11.19%
Small Disadvantaged Business 5% 52.18% 58.48% 52% 28.33% 8.02%
Service-Disabled Veteran

. 3% 0.96% 0.75% 1.62% 2.42% 0.31%
Owned Small Business
HUBZone 3% 41.56% 3857% 23.33% 3.43% 2.13%

*In FY 2020 the NLRB was below two out of the five government wide goals because of de-obligations
and spending being put in areas that were either for an existing contract or the requirement exceeded
small business capabilities. Due to COVID-19 pandemic, requirements were diverted to existing contracts

to promptly support the Agency’s immediate needs.

OFFICE SPACE MANAGEMENT
+ In accordance with GSA guidelines, 18 field offices have been identified to undergo a space reduction as

part of the five-year project plan to reduce the NLRB footprint.

AGENCY OUTREACH
The Agency furthered its outreach to unrepresented employees, unions, and small business owners in the

following ways:

« Met with local consulates of various countries to educate consular officials about the NLRB’s
protections and processes and delegation from the Korean Federation of Trade.

+ Led discussions for high school and middle school classes concerning the development of the NLRA,

workers’ statutory rights, and Board processes.

+ Maintained webpages for each individual regional office that contain news articles relevant to that
region. To ensure that these pages remain fresh, news articles are tagged by the Agency’s Office of

Public Affairs and automatically loaded on the Region’s webpage.

+ Maintained an internal SharePoint database through which the Agency outreach coordinators post and
share outreach materials and participate in a discussion board sharing ideas and leads for outreach.

+ Maintained an interactive smart phone app which provides information about employer and employee
rights under the NLRA and contact information.
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+ The Regional Offices conducted outreach that focuses on protected concerted activity vs. union
activity. This includes outreach to law firms, labor organizations, trade groups, law school and graduate

school groups, and professional societies.
To better educate workers and employers the NLRB:

+ Presented to Staten Island District Attorney’s Economic Crimes Bureau - Exchange information about
what each respective agency does - the NY agency is a task force to prosecute wage crimes, which

oftentimes overlaps with our cases, e.g., PCA wage complaints.

+ Maintained Memorandum of Understanding (MOUs) with Immigrant and Employee Rights Section
of the Civil Rights Division of the Department of Justice (DOJ); Occupational Safety and Health
Administration; United States Postal Service; Wage and Hour Division, DOL; Mine Safety and Health
Administration, DOL; Illinois Labor Relations Commission.

ETHICS:
The Ethics Staff continued to communicate with Agency leadership about the status of ethics projects
and to discuss notable ethics issues.

In coordination with the Agency’s GC and Chairman, the Ethics Staff:

- Distributed the 2019 Annual Ethics Briefing through the Agency’s Learning Management System,
which included a recorded message from the Chairman and the GC, to all Agency supervisors and
managers. By making this briefing available to supervisors and managers, the Ethics Staff ensures that
all management employees are in a position to identify potential ethics issues and avoid situations
that distract from the mission of the Agency. All supervisors and managers (non-filers) completed this
training requirement by Q1FY 2020.

- Continued to assist the Board and GC in evaluating ethics recusal obligations and to involve
management in the recusal process.

+ Renewed annual MOU with the Office of Human Resources to ensure that all newly hired employees
and all newly promoted supervisors receive required ethics notifications in compliance with the
Executive Branch Ethics Program Amendments, 81 Federal Register 76,271.

+ Assisted the GC’s Office with updates to casehandling policy to include the development of a conflicts
of interest worksheet to assist Board Agents with identifying potential conflicts of interest before
beginning an investigation.

+ Developed a protocol for the review and approval of internal NLRB solicitations that benefit coworkers
and their families who are victims of the COVID-19 pandemic.

The Ethics Staff continued to seek out opportunities to educate all Agency employees about their
ethical obligations.
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During FY 2020, the Ethics Staff:

+ Provided technical requirements to OCIO staff in order to redesign the Ethics SharePoint page to
enhance search capabilities and to develop various webforms designed to help the Ethics Office gain
efficiencies in case processing.

+ Distributed Agency-wide a variety of information which highlighted the limitations the Hatch Act
places on federal employee partisan political activity. These messages included: a link to a brief
online overview of the Hatch Act; OSC guidance covering how to determine whether an organization
is a partisan political group and whether certain activities that an organization engages in would be
considered political activity under the Hatch Act; an OSC announcement explaining that face masks
which display a partisan political slogan or image may not be worn in the workplace and while on duty;
a brief reminder covering how to avoid Hatch Act violations while using Agency email; and an OSC press
release explaining the role of the Hatch Act.

+ Revised and reissued a memo to all Agency employees concerning participation in protests and
demonstrations.

+ Provided general ethics reminder to all employees via email to emphasize that ethics staff is available
to answer any government or legal ethics question during the COVID-19 pandemic. The importance
of maintaining confidentiality while teleworking with others in the employee’s household was also
emphasized.

Percentage of inquiries resolved within 5
. 85% 88.9% 92%
business days

Percentage of submitted financial disclosure reports
. . 100% 100% 100%
reviewed within 60-days

+ During FY 2020, the Ethics Office received 633 inquiries. 587 (92 percent) were resolved within 5
business days.

+ All financial disclosure reports filed in FY 2020 were reviewed within 60 days.

+ In mid-January, Ethics staff began to receive Public (OGE 278e) and Confidential (OGE 450) Financial
Disclosure reports for CY 2019. In all cases, the review of each report was completed within 60 days of
receipt and filers were notified of any real or potential conflicts.

During FY 2020, the Agency completed its review of:

+ 30 Annual Confidential Financial Disclosure Reports (OGE 450)
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2 New Entrant Confidential Financial Disclosure Report (OGE 450)
+ 82 Annual Public Financial Disclosure Reports (OGE 278¢)

+ 11 New Entrant Public Financial Disclosure Reports (OGE 278e)

117 Monthly Transaction Reports (OGE 278T)
+ 4 Termination Reports (OGE 278)

During FY 2020, the Ethics staff continued to use technology to help filers complete filing requirements
under the Ethics in Government Act (EIGA).

Ethics staff supported filers through:
+ One-on-one assistance with online filing systems.
+ Job Aids and checklists to help filers accurately report their financial holdings.

+ Monthly reminders which emphasize the importance of reviewing brokerage statements for
transactions which are reportable under the STOCK Act.

INTERNAL AND EXTERNAL AUDIT RESPONSES:
- Responses to internal and external auditors have been prepared and all deadlines were successfully
met in 2020.

FREEDOM OF INFORMATION ACT (FOIA):
From October 1,2019 to September 30, 2020, the Agency:

+ Received 1,327 FOIA requests in FY 2020 and responded to 1,393 (FY 2020 + prior year backlog/pending).
1,137 of those requests were responded to within 1-20 days. Thus, 82 percent of the FOIA requests were
processed within the 20-day statutory time period.

+ Sought 3 extensions of time to process a request beyond the 20-day period for FOIA requests received.

Thus, the Agency statutory extensions for less than 1 percent (0.23 percent) of its cases received.

+ The Agency received 17 FOIA appeals and responded to 18 (FY 2020 + prior year backlog/pending)
FOIA appeals. The average amount of days to process these appeals was 13 working days. The lowest
number of working days to process these appeals was 2. The highest number of working days to
process these appeals was 20. Thus, 100 percent of the FOIA appeals were processed within the 20-
day statutory time period.

+ Did not seek an extension of time for the FOIA appeals received in FY 2020.
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FACTORS AFFECTING AGENCY
PERFORMANCE

Various factors can affect Agency performance as a whole, in addition to each goal, objective, and

performance measure contained in the NLRB’s strategic and annual performance plans. These factors
include case intake, settlements, Board Member vacancies, the potential effect of case precedent and
statutory changes, nationwide work-related activities by external entities, technological advances, and

economic fluctuations.

Case Intake

The Agency’s FY 2020 case intake totals 17,633 and includes 15,869 ULP cases and 1,764 representation
cases. NLRB Board agents effectively and efficiently process all cases that are brought to the Agency

by the general public. Comprehensive and complex matters that come before the Agency are often
attributable to external factors, such as: ongoing nationwide efforts to improve the wages and working
conditions of workers in the retail and fast food industries; the increased prevalence and evolving tools
and usage by employees of technology and social media in and outside of the workplace to discuss terms
and conditions of employment with one another, and the related handbook provisions and workplace
rules generated therefrom; expanded use of mandatory arbitration clauses in employment matters;
bankruptcies; jurisdiction over enterprises; increased understanding of statutory application in non-union
workplaces; and difficult questions concerning single, joint, and successor employer relationships, and
supervisory status, as well as defining employees covered under the NLRA.

Settlements

The initial processing and disposition of new case filings in the Regional Offices drives the intake for other
stages of the casehandling pipeline. Over the past few years, more than 90 percent of those cases in
which merit is found are settled without formal litigation. While the Agency has experienced outstanding
success in achieving the voluntary resolution of ULP and representation cases, the settlement rate is,

of course, not entirely subject to the Agency’s control. When the process becomes formal and litigation

takes over, Agency costs increase.

Board Member Terms

The staggering of Board Member terms and the filling of a vacant seat by an individual who will not be a
Board Member for a full-term impairs Board productivity, as successive Board Members often have to get
up to speed on the same case matter. Currently, the Board is not at full composition since one vacancy

caused by the expiration of a Board Member’s term has not been filled.
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Potential Effect Of Statutory Changes

As a general matter, changes in the law can affect NLRB operations and could have consequences on
the Agency’s case load. Statutory changes, for example, could lead to an increase in ULP charges and/or
election petitions filed with the Agency, with corresponding increases in investigations and proceedings
conducted by Agency personnel. Statutory changes may also directly mandate additional litigation by
the Agency, e.g., seeking injunctive relief in federal district court.
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RELIABILITY OF PERFORMANCE DATA

Program Evaluation
The NLRB uses various governance mechanisms to evaluate whether programs are achieving their GPRA

goals and other performance targets. Both the Board and GC regularly track the status of all of their
respective cases to determine performance against yearly targets that support the Agency’s strategic

goals and measures.

On the Board-side of the Agency, a group of senior management officials, including, among others, the
Deputy Chief Counsels of each of the Board Members and the Executive Secretary, periodically review
the status of cases, prioritize cases, and develop lists of cases that the Board Members jointly focus on
in order to facilitate the issuance of decisions in those cases. These representatives also report back

to the Board Members on performance data and staff workload, among other issues. The Board has an
electronic case management system that captures all case events and milestones in a database from
which case production reports are generated. The Board Members also regularly meet and communicate

with each other to discuss case priorities and the overall processing of cases.

In FY 2020, the Division of Judges closed 62 hearings, issued 102 decisions and achieved 338 settlements.
The NLRB also tracks how the various circuit courts have treated the Board’s cases on appeal. In FY 2020,
the United States Courts of Appeals ruled on Board decisions in 51 enforcement and review cases. Of

those cases, 86.3 percent were enforced or affirmed in whole or in part.

The GC’s Office has long had an evaluation program in place to assess the performance of its
Headquarters and Regional operations. The Division of Operations-Management regularly reviews case
decisions to determine the quality of litigation. Other NLRB offices, such as the Office of Appeals, Division
of Advice, Division of Legal Counsel and Office of Representation Appeals, provide valuable insight and
constructive feedback on the performance and contributions of field offices. Top Agency management
also meets regularly with relevant committees of the American Bar Association to obtain feedback on

their members’ experiences practicing before the NLRB.

With respect to the Regional Offices, the Quality Review Program of the GC’s Division of Operations-
Management reviews ULP, representation, and compliance case files annually to ensure that they are
processed in accordance with substantive and procedural requirements, and that the GC’s policies are
implemented appropriately. Those reviews assess, among other things, the quality and completeness
of the investigative file, the implementation of the GC’s initiatives and priorities, and compliance

with Agency decisions. Personnel from the Division of Operations-Management also conduct site
visits during which they evaluate Regional casehandling and administrative procedures. In addition,
to assess the quality of litigation, Operations-Management reviews all ALJ and Board decisions that

constitute a significant prosecutorial loss. The Regional Offices' performance with regard to quality,
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timeliness, and effectiveness in implementing the GC’s priorities is also incorporated into the Regional
Directors’ annual performance appraisals.

The Office of the GC regularly monitors Regional Office activities, including the settlement and litigation
success rates of ULP cases. In FY 2020, Regional Offices settled 96.3 percent of meritorious ULP cases
and won 86.3 percent of ULP and Compliance matters in whole or in part. A total of over $39 million was
recovered in backpay, fines, dues and fees and over 970 employees were offered reinstatement. As to
monitoring representation cases, in FY 2020, 90.7 percent of all initial elections were conducted within 56
days of filing”.

In addition to the evaluation of Regional Office activities, the Office of the GC monitors the litigation
success rate before district courts with regard to injunction litigation. In FY 2020, the Injunction Litigation
Branch received 48 cases from Regional Offices to consider whether to seek discretionary injunctive relief
under Section 10(j) of the Act. The Board authorized the Injunction Litigation Branch to proceed with

10(j) actions in 8 cases in FY 2020, and Regional Offices filed 10(j) petitions in 8 cases. The “success rate,”
i.e., the percentage of authorized Section 10(j) cases in which the Agency achieved either a satisfactory
settlement or substantial victory in litigation was 100 percent. The Office of the GC continues to focus its
attention on “nip-in-the-bud cases,” where a nascent organizing campaign is being unlawfully squelched,
and on first outreach bargaining and successor cases, where the relationship between the employer and
the union is most fragile.

As previously mentioned, while there are a few outcome-based performance measures associated

with the two support goals, the majority of them are management strategy driven. The Agency collects
quarterly performance metrics and strategies on the two Agency support goals, as well as utilizing NxGen
reports for the mission-related goals. The metrics and strategies are tracked and monitored throughout

the year. The compiled data is then presented in this document.

The data reported by OCIO comes from NxGen. The FOIA Branch maintains their case data in FOlAonline,
which is a FOIA tracking and processing web tool. FOlAonline also generates annual, quarterly, and other
workload reports to effectively monitor all aspects of FOIA case handling. The Ethics Office uses an
electronic spreadsheet to track when an employee reaches out to the Office with an ethics inquiry. The
Office logs the question and collects several pieces of data about the inquiry, including the date that the
inquiry was made and the date that guidance was provided. The spreadsheet calculates the number of
days between the two dates in order to track inquiry response times.

"The Agency exceeded its goal of 90% with 90.7%. However, due to the COVID-19 pandemic, it was lower than the outstanding FY
2019 performance of 98%.
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A MESSAGE FROM THE
CHIEF FINANCIAL OFFICER

November 13,2020

| am pleased to present the NLRB’s
consolidated financial statements
for the Fiscal Year 2020 Performance
and Accountability Report. For the
seventeenth consecutive year an
independent auditor has rendered
an unmodified or “clean” audit
opinion on the NLRB’s financial
statements. The auditors did not
identify any material weaknesses or

significant deficiencies in financial
reporting during this audit cycle.

The Office of the Chief Financial Officer is responsible for improving
efficiency and effectiveness in financial operations. The OCFO ensures
reliability of financial reporting, transparency of financial data, and
compliance with applicable laws and regulations.

In FY 2020, NLRB’s year-end closing was earlier than ever before, leaving
approximately $470,000 in unobligated funds, which represents 99.8
percent of the total appropriated funds. This was a concerted effort
between the Program Areas, the Budget Branch, Finance Branch,
Acquisition Branch, and the new Internal Controls team. To all of them,
thank you for a job well done.

The FY 2020 was a challenging year for everyone due to the COVID-19
pandemic. Nevertheless, the OCFO staff faced the challenge and

provided excellent support to our customers through telework. All agency
requirements were met, and we were able to close the FY 2020 earlier than

in previous years.

During FY 2020, the OCFO continued its focus on process improvement
and internal controls and conducted the first OMB Circular No. A-123
Internal Control review. In addition to the OMB Circular No. A-123 reviews,
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the OCFO updated its FY20 FMFIA Survey to include questions regarding the seventeen principles
within the five components of Internal Controls, from the U.S. Government Accountability Office
(GAO) Standards for Internal Controls in the Federal Government (the “Green Book”). In the past, NLRB

performed a self-evaluation of its internal controls.

During FY 2020 the OCFO addressed and closed out the following thirteen audit recommendations from

previous year’s audits:

+ Audit of FY 2014 Financial Statements (OIG-F-19-15-01): Recommended that the OCFO establish,
document, and implement policies for performing open obligation reviews on a quarterly basis,
including documented quality control procedures and approvals over the reviews.

+ Audit of FY 2014 Financial Statements (OIG-F-19-15-01): Recommended that the OCFO review,
implement, and monitor control activities related to the training and appointment of cardholders.

+ Travel Cards Audit (OIG-AMR-75-15-02): Recommended that the OCFO develop and implement
procedures to identify infrequent travelers and reduce the credit limits for those travel cardholders.

+ Travel Cards Audit (OIG-AMR-75-15-02): Recommended that the OCFO develop and implement
procedures to monitor training completion by travel cardholders to ensure that travel cardholders meet

the training requirements.

+ DATA Act Implementation (OIG-AMR-83-18-01): Recommended that the OCFO develop and
implement internal controls to ensure that: a. Parent identifications are uniform in the data reported
to Federal Procurement Data System (FPDS) and the Oracle Financials system; b. Procurement
awards are reported to FPDS as required by Section 4.606 of the FAR; and C. File C contains all of the
financial data for the procurement awards that are reported in File D1 prior to submitting the files to
the DATA Act broker.

+ DATA Act Implementation (OIG-AMR-83-18-01): Recommended that the OCFO develop and
implement internal controls to identify and correct data errors in the Oracle Financials system and in
FPDS-Next Generation.

+ Audit of the FY 2018 Financial Statements (O1G-F-23-19-01): Recommended that the OCFO reconcile
the BMS balance to OFF and the U.S. Department of the Treasury (Treasury) balances and ensure
that the balances are completed, documented, and reviewed by management at a minimum on a
quarterly basis.

+ Audit of the FY 2018 Financial Statements (OIG-F-23-19-01): Recommended that the OCFO ensure
reconciliations contain evidence of all appropriate reviews and approvals

+ Internal Control over Backpay Disbursements (OIG-AMR-82-19-03): Recommended that the OCFO conduct
periodic reviews of backpay disbursements to ensure that are scanned for known fraud indicators.

NLRB - FY 2020 PAR




A\ N

88 - Financial Section

« Internal Control over Backpay Disbursements (OIG-AMR-82-19-03): Recommended that the OCFO
create and implement a process to reconcile the backpay deposit fund account to the financial system

and Backpay Management System (BMS).

« Internal Control over Backpay Disbursements (OIG-AMR-82-19-03): Recommended that the OCFO develop,

document, and implement procedures for performing finance scans on all backpay reimbursements.

+ Backpay Accounting (OIG-AMR-88-20-03): Recommended that the OCFO determine if any funds can
be recovered from the miscellaneous receipts and: a. If funds can be recovered, make appropriate
accounting entries and disburse the funds; or b. If funds cannot be recovered, obtain a decision
from the General Counsel on whether to seek authority to use appropriated funds to make the

discriminatees whole.

+ Backpay Accounting (OIG-AMR-88-20-03): Recommended that the Finance Branch develop and
implement a documented process to reconcile BMS to Oracle and Oracle to the Treasury deposit account.

Despite closing out thirteen recommendations during FY 2020, the OCFO still has a lot of work ahead to
resolve the remaining recommendations issued by the Inspector General.

I wish to acknowledge and thank the OCFO staff for their dedication to the NLRB’s mission and their
diligent efforts in working to resolve open audit items, maintaining an unmodified opinion on our
financial statements, and working through the OMB Circular No. A-123 reviews. Their demonstrated
knowledge of the NLRB programs and processes and their constant effort to provide excellent

customer service were outstanding.

The NLRB is committed to making improvements in financial management, internal controls, and in the

production of timely, accurate, reliable, and transparent financial information.

Isabel Luengo McConnell
Chief Financial Officer

NLRB - FY 2020 PAR



Financial Section - 89

UNITED STATES GOVERNMENT
National Labor Relations Board
Office of Inspector General

Memorandum

November 13, 2020

To: John F. Ring
Chairman

Peter B. Robb
General Counsel

From: David P. Berry V\/Ef
Inspector General

Subject:  Audit of the National Labor Relations Board Fiscal Year 2020 Financial Statements
(OIG-F-25-21-01)

This memorandum transmits the audit report on the National Labor Relations Board
(NLRB) Fiscal Year 2020 Financial Statements.

The Accountability of Tax Dollars Act of 2002 requires the NLRB to prepare and submit
to Congress and the Director of the Office of Management and Budget annual audited financial
statements. We contracted with Castro & Company, an independent public accounting firm, to
audit the financial statements. The contract required that the audit be done in accordance with
generally accepted government auditing standards issued by the Comptroller General of the
United States and Bulletin 19-03, Audit Requirements for Federal Financial Statements, issued
by the Office of Management and Budget.

In connection with the contract, we reviewed Castro & Company’s report and related
documentation and inquired of its representatives. Our review, as differentiated from an audit in
accordance with generally accepted government auditing standards, was not intended to enable
us to express, and we do not express, opinions on the NLRB's financial statements or internal
control or conclusions on compliance with laws and regulations. Castro & Company is
responsible for the attached auditor's report dated November 13, 2020, and the conclusions
expressed in the report. However, our review disclosed no instances where Castro & Company
did not comply, in all material respects, with generally accepted government auditing standards.

We appreciate the courtesies and cooperation extended to Castro & Company and our
staff during the audit.
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1635 King Street

Alexandria, VA 22314
aS O Company Phone: 703.229.4440
Fax: 703.859.7603

Auditors Advisors WWwWw.castroco.com

Independent Auditor’s Report on the Financial Statements

Inspector General
National Labor Relations Board

We have audited the accompanying balance sheets of the National Labor Relations Board (NLRB) as
of September 30, 2020 and 2019 and the related statements of net cost, changes in net position, and
budgetary resources for the fiscal years then ended, and the related notes to the financial statements.

Management’s Responsibility for the Financial Statements

Management is responsible for the preparation and fair presentation of these financial statements in
accordance with U.S. generally accepted accounting principles; this includes the design,
implementation, and maintenance of internal control relevant to the preparation and fair presentation
of financial statements that are free from material misstatement, whether due to fraud or error.

Auditor’s Responsibility

Our responsibility is to express an opinion on these financial statements based on our audits. We
conducted our audits in accordance with the auditing standards generally accepted in the United States
of America; the standards applicable to financial audits contained in Government Auditing Standards,
issued by the Comptroller General of the United States; and Office of Management and Budget (OMB)
Bulletin No. 19-03, Audit Requirements for Federal Financial Statements. Those standards require
that we plan and perform the audits to obtain reasonable assurance about whether the financial
statements are free from material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures
in the financial statements. The procedures selected depend on the auditor’s judgment, including the
assessment of the risks of material misstatement of the financial statements, whether due to fraud or
error. In making those risk assessments, the auditor considers internal control relevant to the agency’s
preparation and fair presentation of the financial statements in order to design audit procedures that
are appropriate in the circumstances, but not for the purpose of expressing an opinion on the
effectiveness of the agency’s internal control. Accordingly, we express no such opinion. An audit
also includes evaluating the appropriateness of accounting policies used and the reasonableness of
significant estimates made by management, as well as evaluating the overall presentation of the
financial statements. We believe that the audit evidence we have obtained is sufficient and appropriate
to provide a basis for our opinion.

Opinion on the Financial Statements

In our opinion, the financial statements referred to above present fairly, in all material respects, the
financial position of the NLRB as of September 30, 2020 and 2019, and the related statements of net
cost, changes in net position, and budgetary resources for the years then ended in accordance with
accounting principles generally accepted in the United States of America.
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Required Supplementary and Other Information

U.S. generally accepted accounting principles require that the information in the Required
Supplementary Information, including Management's Discussion and Analysis, be presented to
supplement the basic financial statements. Such information, although not part of the basic financial
statements, is required by the Federal Accounting Standards Advisory Board, who considers it to be
an essential part of financial reporting for placing the basic financial statements in an appropriate
operational, economic, or historical context. The supplementary information is the responsibility of
management and was derived from, and relates directly to, the underlying accounting and other records
used to prepare the basic financial statements. We have applied certain limited procedures to the
required supplementary information in accordance with auditing standards generally accepted in the
United States of America, which consisted of inquiries of management about the methods of preparing
the information and comparing the information for consistency with management’s responses to our
inquiries, the basic financial statements, and other knowledge we obtained during our audit of the basic
financial statements. We do not express an opinion or provide any assurance on the information
because the limited procedures do not provide us with sufficient evidence to express an opinion or
provide any assurance.

The information presented in the Messages from the Chairman, General Counsel, and Chief Financial
Officer, list of Board Members, Other Accompanying Information, and Appendices is presented for
purposes of additional analysis and are not required as part of the basic financial statements. Such
information has not been subjected to auditing procedures applied by us in the audit of the basic
financial statements, and accordingly, we do not express an opinion or provide any assurance on it.

Other Reporting Required by Government Auditing Standards

In accordance with U.S. Government Auditing Standards and OMB Bulletin No. 19-03, we have also
issued our reports dated November 13, 2020, on our consideration of NLRB’s internal control over
financial reporting and the results of our tests of its compliance with certain provisions of laws,
regulations, and other matters that are required to be reported under Government Auditing Standards.
The purpose of those reports is to describe the scope of our testing of internal control over financial
reporting and compliance and the results of that testing and not to provide an opinion on the internal
control over financial<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>